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Section 16 of ‘the Veterans? ‘Preference Act of 1944, thio dok or sae | 

27, 1944, (C. 287) Section 14, 58 State. 3590 emended August 4 1967, 

ee 447) 61. ‘Stat. 723, 5 U.8.00 Section 863. BOUT 5 
ae perganent or. indefinite ‘Preference eligible, who hes ccaptased a 


probationary of trial pecbé employed in the civil service, or in any oxt= 





Y subetere referred to shall be discharged, scspenied for more then thirty 

5 days, furloughed without pey, reduced in rank er compensation, or debarr= 

e¢ from future appointment except for guch cause es will promote the off= = 
25 leiency of the service and for reasons given in writing, and the person 





ne whose. discharge, suspension for more than thirty days, furlough withoxt 
i) 
|, PAY, OF reduction in renk or compensation is sought shail have at least 


“thirty Gays advance written notice (except where there: Uh « reescasile 
a 


_ Sause to believe the employes to be guilty of a crime ‘for which « sent~ 4 
ence of imprisonment can be imposed) stating any and: all reasons, specif= aa 





icaliy and in detail, for any such proposed metions such preference elig= 
ible shall be allowed a reasonable time for answering the same personally 
and in writing, and for SUPRIESINS affidavits in support of such answer, 
and shall have the right to sppeal to the Civil Service Comission from 

_ a2 adverse decision of the administrative officer so acting, such appeal 


4 to be-made in writing within a reasonable length of time after the date 


" of receipt of notice of such adverse decisions". 


vat. 


2. The Performance Rating Act of 1950, the Act of September 50, 1950, 
(Co 1125-24 Session), 5 U.S.C. Section 2005, 64 Stat. 1099 (1950). 


Sec 





is) Sa snok c officer and employee be kept currently advised of 
[As nis performance and promptly notified of his performance rating”. : 
(6) “aan Ho officer or employee shal be rated unsatisfactory 


without « ninety-day prior warning and a reasonable opportunity to dem= 
onstrate satisfactory performance". 
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Burger and Rogers, acted in 





a “va stevick commer” 
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ame aye FILE BAR: JGCemfh 


January 13, 1956 


Jom J. Mecinty 
rth Street, Ne le 


ton 16, D. Ge 


2 Ov 's 
~~) eo 

i) 

By 





fqn ped 


Dear Mr, Metinty: Pete ele eS ee ll a 


Reference is rade to your letter of October 1h, 1954, requesting 
Comtissioners to reopen and reconsider your Section 14, Veterans* 

erence Act case. Soth you and the Department of Justice were 

by lettor of Getober 31, 1955, of the Cozmuission's decision 

o reopen the case, ani you were voth afforded rull opportunity to | 
nomit inal reoresentationse 


paw FS St 
‘ 5, (D 


a ch & PY ch 
& 
r 
18) 
v 


Tne Co:mtssioners have fully considered the entire appeals record 
od the additional 5 subdvitted by both parties. ‘They 
nave found that tno sreponderance of the evidence supports the action 
of the acency in your case, and that your removal for the reasons 
stated was proper and warrarted in the circumstances, and was for such 
eause as will promote the efficiency of the service. 







Accordingly, the Commissioners affirm the decision of the Board 


of Apoeals and Keview, conveyed to you by letter of July 16, 1954. This 
is 2 final decision within the Comassion and the adzinistrative remedies 
of both parties to the aopeal are thereby exhausted. 


Sy direction of the Commissions: 


oe @ er 


Sincerely youths yer ms ee me es, 






° 5) 
Board of Appeals and Review 
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Service Commissioners, comprising the Defendants, Young, Moore 
and Lawton, to have the Plaintiff's aoveal to the Commission 


dismissed. 


29. That vy reason of the aforesaid Plaintiff has been pre- 
judiced and irrevarably damaged by being denied due process of 
law through arbitrary and capricious actions of the Defendants. 


WHEREFORE THE PLAINTIFF PRAYS: 


1. That due process issue directing ana commanding the 
Defendants to apovear and answer this bill of complaint. 


2. That a judgment be entered fixing and determining the 
rizhtes of the Plaintiff as a permanent civil service employee 
in the unclassified civil service of the United States. 


3. That a mandatory injunction issue directed to the said 
Defendants, and each of them, to restore the Plaintiff? to the 
proper srade and position in the United States Devartment of 
Justice from which Plaintiff was illegally separated as of thse 
date of such illegal sevaration together with ail rigkts, bene- 
Tits, and privileges that may or might have accrued from that 
date to the date of judgment. 


4%. That this Plaintiff have such other and further relief as 
to the Court may appear to be prover and just. 





Yr éph Donohue 
503 D Street, Ne W. 
Washington, D. C. 


970 Natione sess Buildcins 
Washington, D. C. 


Attorneys for Plaintiff 








| city of Washington ) - 
District of Columbia } 

eee . = fs 7 

John J, lcGinty, being duly sworn om oath, deposes. 
and says thet he is the plaintiff in the within complaint fora | 
Declptory Judgment and @ Mandatory Injunction,. that he has read 
the foregoing complaint and imows the contents thereof, and the 
same is true of his own knowledge, except as to matters therein 
Stated to be alleged on information and belief and as to those 


: matters he believes it to be true. 


rE Cow FORMED 


Yo f= 


Sworn to before me this 29" day of. fza- 198% 
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ANGMER OF TAPENIANTS EBCAMELL, ROGERS, 
YOUNG, MOORE, ABD Lie Tom 


refencmts tumelly Soper; Tomy Hoore, end tamu comme 
the complaint ss follows: 
= 1. Defendants deny the sllegetions of paragraph, ef tho 
complaint. | 

2. Defendants admit thet plaintif? 4s a citisen of the 
United States, a resident of the iletrict of Coluubia, wes.ia 
ducted inte the Aemy on May Us, 1942, and wes honerably éis- 
charged on August 10, 1943. Defendants allegs thet plaintiff 
was so Clocharged in order to sccept © comission as Second 
Ldoutentants thet plaintéf? entered on active duty as 2 Second 
Lieutenant on August 11, 193, end was sepercted from the 
military service under eonditions other than honsrable, effec 
tive January 21, 19%, ty reasen of acceptance of his resigne- 
nation for the geod of the service; and that the reason for 
plaintist's seperation from the military service under canéi- 
tions other than honorable wae thet plaintiff hed been éharged 
with toning money from 6 slot mchine in m offices’ cixB. 
these facts plaintiff is not a preference eligible end dose 
not have vetersa's preference rights under the Veterans’ 
Preference Act of 19h (ict of dane 27, 19bhy SB Stor, 307, 2s 
emended, 5 U. 5. C. Bdde lefendents Young, Moers, ond Lerten 

















: wadar Wa Votugmm’ Prwferencs Act of 1Shb. Raney as herein 
expressly etubttst, éafencnte deny tho allegotions of pare- 
qrepm 2? af the coapleizt 
“4 Je Bofenients aadkt the allegstions of paragraph 3 of 
: ths comliniat. 
b. Dsfendemts sdcmit the allegstions ef paragrazh & of 
= the compliant. 
ie So Datentantti otek Gis alegntions of page Sef On 
x complaint, 
ce & Uefendents sauit tast éafandmt Philip loung is the 
quly appointed Quisum of the United Ststes divil Service com 
a mivaion, 08 such is officially « resident of the listrict of 
olumbis, end thst he and defendants Meore an¢ Lerten have the 
reapensikilities imposed upon then by law with respect to the 
edatniewotien of the civil gurvise lam and the Votrens® 
Preference Act ef 19k. Ieespt os harein expresely aittet, 
dafentents deny the allegations of paragraph 6 of the complaint, 
Te Defeniante edeit the cllegations of paracreph 7 of the 
6.  Sefendents adeit thet = EE: Brovell, 
dr. a6 Attorney General, is, ith respect to the exploymat | 
and retention of emplayecs of the Lepertaant of Justice, sub So 
ject to applicable statutes of the United States, executive | 
orders of the President, end valic regelstions and orders of 
the Civil Services Commission. Ausept as expressly herein sc- 
mitted, defendente deny the allegations of paragraph 8 af the 
% Defendants odait thet ploiatic? wes emplayed os am 
etterney in the Department of Justice on or about October 1, 
1965) ant was thereafter continuously so exployed witil his 


eS : ° 2 all 
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ees Brea ouch expleynant on day 00. ses 
ae ta pasa 2 seve, defendants Browel and Rogers decy that 
er the Voterens' 
“3 ae age eae heé ouch veteran's preference status. 
2 Sa 
© plement on July Sy 1953, was illegal or wlsxful and deny 
es aa the etetus of « permment civil . 


We Defendants sdmit thet on say 29, 1953), plaiatif? oo- 


a 


a ‘cumin the pont tion of Trial Attcmey (General), 05- GS-12, in t in the 


‘Cy42 Division of the Departamt of Justice and that he hed 
deen prompted to ouch grade fron his origins! position in the 
Deper tant of Justice of Speciel Attorney, an melessified 


positéon cucep ted from the competitive civil servis; that for 


“the annual performance rating periods encing Xarch 31, 196, 
through March 31, 1952, pisintiff was given performance ret- 
ings of Good" or better, or “Batisfectory"; tnt such rat- 
ing given plaistif! for the enue) reting period ending 

March 21, 1950, was not given without sation or 
‘Feservation tines thereto bet that, on the contrary, the 

rating official wrote on plaintiff's efficiency ratings "this 
malting GE *Gss8T I futon boccuse no lever ruting is peruitied 


wilese prior notice is given to the eqpleyes. lite wrk hes 








not bean aatiafactory.” 


Iefandents sllege that ai though plein- 


ee ee 





net = acento 


- tee was given performances ratings of “Setisfactory” 
enmunal periods ending March 31, 1951, and March 32, 1 


for the 


2, 


N 
: a 7 





. Ay > we 





plaintiff's work curing said periods was not setisfectery, tat 
under the Performance Rating Act of 1950 (Act of September 30, 
1950, 6h Stat. 1096, 5 U. 5S. Ge 2001) plasatier eoulé mot be 
peted “Hnsetinfactory” beccuss he hed net been gives tho required 
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Ree Mger 2. Fell, thn Ghisl of the cout of Claise Section 


| te thy Catan Division, inforuet the sesistant Attorney Gen- 
rah tn charge of the Clases Division by memerencen eet plate 


the canes ensigns to hia, « secful Sgnarence of the met cle- 
wemtery priaciples of evicence ond of Waal procedures @ com 
plete lect of comprehension ef lagsl research", ané. tint plaio~ 
NAEE was of inconsequential halp to the Court of Claixs Section 
end plaintifi's supervising office: wuld appreciate heving hin 
semoved from thst sections that shortly thereafter the First 
Assistant to the Jesistent Attermay General in charge ef the 
Cleias Division ciscussed plaintiff's wor: with hin, placed 
tin on probation and made arrangenents 1 have 2 compiste record 
of plaintiff'e work bept so thet « docieien col: be ande os 
to whether or not plaintiff's work was sattefectery Curing the 
Dafentente further allege inst on April 12, 1951, plaioe 
\i2f'e imeciots sqperviser sent plsinttsr + mamorencn eotsing 
ant advising kin thet nis wort ses still deficient in tbe sone 
Feopocto wist nec been pointed cut to kin by the Fizet sestetent. 
to tn santetens svteenny Sinaia. Se climes Gk tp. CRdlas terhiies ; 
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‘Bafensents further allege thet on or sboat Auzust 20, 1952, 


the Cows of Claims Section to the Frauds Section in the (laine 


Befendente further allege that on or about “ay 29, 1953, 
av'\ there was served upon plaintiff s notice of proposed acverse 


\ action im scvercence with Section 1h of the Veterans! 7reference 
det ef 194 which apocified 13 cesses in the court of 

which hed been assignec to pleintiff to <efend cu densllf of 
iste Geited Staten anc. the perttewlar reepects 1a|unich plaio- 
t8ff"s hendlin; of each ef those 15 ceses Gem: wirated thet 
“you eve umedle w comprehend aoc analyse tne iegsi issues 
imvelveds you ave wmeble to prepare such cases for trial by 


@bteining relevent evidence ané introducing it inte the recers 


4 
4 


o§- 








— tafendents oduit ppimcumentngs 
"pay Sneroane fuck Apt 36,2953, st ta datntents Seema 
aan 


a Oe arn gate 
iar a 


- gave bin, in commection with kis dismissal, all the benefits of 


Bn ma ee es 


a tig 


Act of 19bh. Defendants allege thet pleintiff received said 


i ae 


dit periodic pay inerease only becsuse he hed not been given the 90- 
day prior warning required ty the Performance Rating Ast of 2990 
aS 3 prerequisite to giving him an "Unsetisfactory” performemes 
rating. Except 26 herein expressly s cuitted, defendents deny 
the allegations of paragraph 11 of the comleint. 

12. lafencanta adait that plaintiff cic not recsive « 


eee eee 


"90 dey prior varning anc « reaponsble epportmity to denm- 


a enieee oe lee ae 


— 
ape ~~. 
eae ee 


otrete catiafectary performmnes” wader the Performmes Rating 
Act of 1950 and allege that sinee plaintiff wes Glantssed on 

the ‘esis of specific charges, the provisions of the Performance 
Retiny act of 1950 hed mo applicstion te plaintiff's dienissal 
ing 4: af 193, lnespt es herein apressly e@uitted, defendants 
deny oo cllegntions of paragraph 12 of the complaint, 








: = eS ee aa 
+ Ape 285 to tay 85 y 2953, and aguin plowed plaintisr on comes NS 
at aa « Inave for the peried fron June 1, t Jone 22, 1953; and whet ouch | 
ea "ection wes authorized by lav and the civil service rogue visns 


nt 


- nd was pot in violation of the Yeterans' Preference Act of 195k 
a xoapt 26 herein expressly 
ect stet, cateadaate dery the Liegetions ef paracraph 13 of te 
complaint, 
lhe tefendants allege that the notice of proposes acverse 
ection given to plaintiff on or about Hay 29, 19535 specifically 
char-gid piainihte dink Anat tictae. inguiper and mea tiobactory 





work in bis handling of 13 epecific coses in the ‘durt of sia 
uring the years 1950; 1952, end 19523 thet on August 20, 1952, 
plaintiff wes trensferre: from the owt of ea 
the Fraud Section in the <isine Division by Assistant /t+orney 
Genepal Baldridge; that none of the charges in the notice af 
proposed a@verse action given plaintiff relsted to plaintiff's 
performance in the Fraud Section, although in fact plaintiff's 


a — 
performance in the Freud Section was not satisfectory; thet former 
en a 





Assistent Attorney General Burger was not am officisl ef the ie- 
partment of Justice pricr to Jenmary, 19533 enc that, as steted 
in peregr@h 10, above, defendants did wal Anaad Ae pel aeiel 
\" Performance rating for the pericc iakiag tains: 1953. xcept 
as herein specifically admitted, the allegation: cf pere,repa ls 





of the complaint are denied. 
15. iefendents adxit thet prior to the issuarice of the 

notice of proposed sdverse action to plaintiff on ér about 

May 29, 19539. plaintif? wae not given ary formal notice that his 


ee, 


work in the Frauds Section of the ivil Division was usatis- 


4 


factery end allege that there was no legal necessity that he be 
Aven such BOticse Defendents allege that plaintiff's work 


ae 
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: au ee Peewee ection: noo wanastafncteny Sn thet te eid met carey 
- ut aoniguemts given kin to ascertain the carmen: stetue of © 


wuaber of cases; thet upon kis demonstrated umillingnese or 


‘Smebdlity te carzy out such assignments he wes assigned on essex 
£ ‘tSally clerical task of setting y and maintaining a systen of 
Reaping recerés of collections of juiyasnts obtained by the Lov 
-jesenmnd Sn feud ensas and be Selied to purtuns even O30 clert 
qa eosiganant sotisfactertly; and thet be generally arrivec st 


his office an hour or two later them the beginning of the offi- 
cial week day end oven shen 'in the office spent a subetentisl 
pert of his time en personal affairs. 

Satundmntie deny Gok Mess indivi Moa sca 
burger requested the resignation of plaintiff “for reasons other 
them job performance” and allege thet shortly prier to the is- 
guence to plaintiff of the notice ef proposed acverse ac tion 
on or about Key £9, 1953, focmer Aesistemt Attorney Generel Duzger, 
after « careful study onc malysis of pleintiff's record and 
performance in the lepertment of Justice and consulteticn with 
plaintiff's iumediate supervisors who hed bem familiar with 
his work for a gumber of years and om the basis of his (former 
Aesistent Attorney General Burger's) personal study of plaintiff's 
performance and ability requested plaintiff's resignation. 
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e seclgua Biph w Lereia opecieteity anuistod atsmteat 
deny the allegations of peragraph 15 of the complaint. 
26, Defendants deny the ellegations of peregraph 16 of 
the complaint, — | 
. 27. Defendants edait thet the notice of proposed screree 
ection given plaintif? ves signed by former Assistant Attorney 
Generel — thet the notice of dismissal ven plaintice, 
ated July 1, 1953, was signed by cafencant Rogers and notified 
Bes cass seid Ww tecatnstct acleortvo iy 5, 
2953. Busept es herein specifically acuitted, Pin ras Sia 
- the abegations of paragraph 17 of the complaint. 
3. Tsfendents adit thst all ef the charges specified 
. oo 2S eee 


about May 29, 1953, related to deficiencies ; in plaintiff's 





‘ performace of this voit 18 Us Gurt of Gains Section of the 


Claimp Divisien during the yours 1950 through 19525 and that to >. 

the extent aduitted and under the circumstances allegec in para- 

graph 10, sbove, plaintiff was given performmce ratings of 

"Good" or better, or “Satisfactory” during such pericd. Except 

es herein specifically aduitted, defendants deny the ailegations 

ef peragraph 18 of the complaint. | 
29. Defendants deny the sllegstions of paragraph 19 of 
20. Defendants deay the allegations of paragraph 20 of 

the complagnte | 
22. Defendants deny the allegatiom of paragraph 21 of 

ths complaints | 
@2. Defendants admit thst plaintitr @pealed to the Civil 

Service Comission from the decision of defendant Rogers seperat- 

ing him from his position. lefendents allege thet in accordance 


- Je- 














3 xith the customaay prection and procedure ef the Civil Service 
Comtasion in ouch sppeals, ex investigator of the Civil Service 
i Commission exenined the files of tho Dapartnant ef Justice par- 
pe taining to plaintiff? and obtained information from efficials of 
= the Department ef Justice with respect to plaintiff's appeal. 
| Tefendanta deny that such ection or information constituted “new 
charges” against plaiatifr and deny thet such action constitated 
g visletion of pleintl?*s: righta ander ‘thy Webarans® Preference 
Act of 19k or of the regulstions of the Civil Service Gunissicn 
premlgsted thereunder. kzcept as herein specifically eduitted, 
defendants deny the allegations of paregraph 22 of the complaint. 
23. Defendants allege thet at the hearing on plaintiff's 
_ appeal on or about Hoveuber 9, 1953, before m Appeals Bxminer 
of the Office of the Chief Lew Officer of the Civil Service Com 
A mission comsel for the Department of Justice offered in evidence 
ee an affidevit of former Assistant Attorney General Burger wich 
KS eee rite ww ST eae 
y tft and former Assistant Attorney General Burger in connection 
ue So ae plaiateft's requested resignation steted in paragraph 15,  ~Z 


above; and that the Appeals Examiner ruled, ever plaintiff's 3 
objection, oe ee ee o 
dente sduit that plaintit? wee not served with a copy ef this </(\"" 
affidevit in advance of the hesring and allege thet under the ceo 
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ap v AX practice and procetare of the Civil Service Comission there wes 


SE ee 
——-- ee 


and _ 4m said affidavit: eons tituted sr ekitge attest piainlice. = 


ee 


| eept as herein spocificelly ednitted, defendants deny the alle- 
gations of perugraph 23 of the complaints . 
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; ca sep abasic eresce oc no olla lien semana 


toonsd © tuaive-pags opinion on pleintiffts eppeni in viich 
‘he held thet Gil requirements ef ‘the Veterens’ Preference Act 
ef Shh hed bom complied with, thet the prapenturmen of the 
evidence supported ths cherzes seins’ pisintic? cad thet alt 
thirtemn charges ware sustain: azcapt fn “one giner reapect™ 
im comoction with charge 6, thet plaintiff's eontentions tast 
be wad dismissed for politien) reasces “have bem given mot 
Jens: Whieitlanand sed teil a oa aay Meee aa 


errenscus™ » that plaintiff “has been trested with exceptional 





fatyaces and objectivity ty Departantal officials", and thet Abe WV 


ene 
—  — ee OE 


edeiSted, the allagstions of parecroph 2 of the complaint axe tan of 
Pp 


“ee 


2S. vefendents allege thst plaintiff appealed frea the 
Fuling of the Chief of the Appeals imemining Office of the 
Civil Service comission to the Beard of Appeals and heviex 
ef the Civil Service Comission and that on duly 16, 195k, 
the Boars of Apyecls ant Review issued an opinion affirning 
the ruling of the Culef of the Appeals ineining Office anc 
holding thet “the preponderance of the evidence supports the 
| eetion tokens” ond thet *your /ilsintit?'s7 resval is justi- 
fled and the Lepertuamt of Justice complied with the procodwel 
yequivenante of low ond Regulations Sis teking shh ectien.” 
Bmeupt 29 herein specifically sduitted, defendants deny the 
allegstiexs af paragraph 25 of the comhcinte 

86, Dafundents oduit thet ty letter dated October thy 
_29Shay plesatAtl voqmested the Civil Service Comdesionsrs to 
respon and reconsider nis ease, . Dafendente allege thet by 
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letter doted ineaster 7, 19Skg fermar Aseiatant Attorney Gsnerad 
bar Bee Danger quluitted to tis Cumuissioners of the Civil Service comis- 
fe ees sion that plaintiff's case was not an appropriate one for the exe 
"chao ef their discretion wder Section 22.11(@) ef the comisaion's 
| Regulations to reopen and reconsider sppeals. 
Defendants Young, Lawton and Moore allege thet on April 17, 


“24 


4 


1955, ‘thay: agreed to defer. action oa plaintirr's request for re- 
4 : apOKng, sad “Tem eNeer eer See ee ek ee ees SF Apparels. 


for the iistrict of Glumbie Circuit should decide the case of 
Ward v. Anderson then pending before thet vourty that on Octe= 
2; ver 6, 1955, subsequent to the decision of the case of kard ¥. 
~» : Sederece ty the Court of Appeals, they ‘bpeched the. cojclubion : 
8 4 int the cotton of, the:tgartmet af kin, ie-tlemtasing bikie 
a yee ; ¥- UAE ves oot justified ssi celeotans HeeeW tat Savion approved 
xP Neen sae oe memerendun to that effect, bat Shey d16 wot tes ay decision - | 
, 7 amas ots thereat tar: they reelised at th the 1 Seca 3 oe 
aia Soe puietotsn afforded sa opportontty-ve oxbast to the ‘ ie. 
Py es Eby Civit Service Conmissioners sta position oo: ‘the age’ devolved: Be ee 
Cy spers BI! basal ‘he Feupening snd reconsideretien of platatset's a * ep ae 
> cea Be ss Brewmell and Rogers alige iat ap te. SOE 
Ye Seen abs ee 
gOS ~ oeteber Ss. 1955,: ey. had tposived no msiagsuaer cote ee aie 
C ee ede 


Lg Tie ‘te waetior a mot the civil Sri ears eee 
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PI>s a te ~,* —\niw N 470 BF". Pe Y pr 
7 Oa SESE oe "fast tae hdl Seaview coamdsnlehers' sere 8 mat io rorare a <. 
oy fee , P02 ua. é ae 1 
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pene pulang © tes Wess’ et ‘iegoils he Sotigs 4a tN a oy 
Dp pertuant of Justices and that by letter deted October 26, 1955, 


. AO ee sedinn 


to defendent Young os Chairmen of the Civil Service ‘onnission, re 








cxtentan’ gars stated tase Fant sad edrieed tint comacl 
for the Department ef dustics would be svailable t ceafer 
with the Girt Herve Consiosten on tale anttars 
intencante further cllegs thet by lettare énted Cotsbar Sly 
1955, the Civil Serves Comission inforzcs plaiatef? and the 
| Departnent of dusticn thet the Commisstenere bed decided te 
rent plaintift's sequest for reopening and thet plaiatat? ont 
ino Sepertment of Jentice were therefore ‘afforded on opporeatty 
to prepare end oubadt ouch finel representations as it may éo- 
sire in suport of its contentions in the cose") and thet ia 
‘sceordance with these letters both plaintiff and the Departaant 


“of dustion subad tted fine! representations to the Civil Service 


ad 


_ comndasion tn uriting. 
oh Defendants furtasr allege that in sccardamce wi tz the 
eae prectice end procedure of the civil Service Cemmtseien nes ther 


= plaintif? mor the Department of Justice served directly wen 
5 ie other « copy of ouch final representations but that copies 
"“qhereot were served upon coch perty by the commission ond 
“qyperumity wes given to both plaintiff and the Inpertunt of 
~ Featee, by letters of the Civil Service Comission dated = 
_Mewesber 17, 1955, to make further response, within seven cays — 
fren. yecsip’ of seid Lettare, to the fine) reppesentetions of 
“the eppening party} and thst plaintiff éi¢ ache further vespense 
| to the final reprosemtetions of the Departuent of dustian. 
Defendants further slices thet defendants lowe, aes, 
“tt Katey open full eneeeetion of tm vented tate tem 
including tne finel represmtstions of both plaintiff ond tho 
Deperiment of dustics, concluded thet plaintiff's rousvel was 
Perr at erm et ty Lary cet dey 25 2s 
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| tee Gavit Senvice Geamtecion sotified tot plaintdre nd the 
Inpartaaat of dustics that "the Ganlssionsse neve fully | 
considered hs antize appeal recent aad the sé¢! tional repre 
cemtstions gabeitved by both parties. They have found that 
the poupentiarance of the evidence supports the ection of the 
agency in your (Fisintéct'g/ case, and thet your reaovel fer 
the reasons stated wee proper and warranted in the circe> 
stencss, and vas for puch come eo xill pramte the efficiengy 
ef the service. Accordingly, the vommissioners affirm che 
decision of the Board of Appeals and Review * + +.° 
Bncay’ a0 herein epecifically adxitted, dafencents cony 
the allegations of paragraph 26 of the complaint, — 
27. Lefendemte allege that included im the final repre- 
 Cantations of the Departamnt subuitted to the Civil service _ 
Commission were affidavits of tho Chief of the Frauds Section 
ef the civil iivision and of plaintiff's eparetery curing the 
period tant he vas sesigned te the Prends Section, unich affi- 
_ davite coorestly stated the facts alleged in pamagriph 15, sbove, 
& a5 with seapect to the deficiencies in plaiatiffte werk ia the 
, Prends Sections tat oaid afficavite were subitted merely to 
“as ‘webu? the contention ande-ty pleiatiff ia his finel represents 
ne Som t= eee een Sige = 
™ Yeends Section nao satiafecterys end that euch afficavite did 
Z mot constitute “now charges.” xcept os berein speci leally 
BEX. + etek teed, defendants deny the allegatisas' of varacreyh 27 of 
ths complninte 3 7 
. Datenenate any the silecatione of permcret 18 of 
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SN The Plaintit®, vy his attorneys, moves this Court for 


[Summary Judguent under Rule 56 of the Federal 


Plaintit? made a Motion to edvance the case for trial, which 


was denied. Defendants in opposition to 


_ mounds all “issues can be disposed of on Motion for Sumary 
Judgnent without taking the time and costs involved in « trial*, 
and that Defendants intended to file a Motion for Summary 


Judgnent, 


IZ. A Motion for Summary Judgment will lie only if there 
are no issues as to any material fact. On the Defendants’ 
simissions, therefore, there are no issues as to any material 
facts in this case. fhis eam only mean thet ell msteriel 
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| Jom J. MeGINTY, : 
| Plaintif?, . 


Afra, on Hackl 
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POINTS AND AUTHORITIES IN SUPPORT OF 
ge rg MOTION POR 


THE FACTS 


Plaintiff was appointed as an attorney in the Department 
j of Justice on or about October S, 1945, and served continuously 
| therein, initially as a Special Attorney and assigned to the Court 
lot Cleims section; then the Lobbying Unit reporting directly to the 
| Attorney General; and for approximately one ie in the Frauds 
| section of the Civil Division just prior to his unwerranted and 
| s11ega2 Gismissal on July 5, 1953, from the agency under Section 14 
iof the Veterans’ Preference Act of 1944. Appeal was had to the 
"Civil Service Commission under date of July 3, 1953, as supplemented 
i July 10, 1953. ‘The Chief Law Office at the first level of the Ci 


| Service Commission partially upheld Plaintiff relative to the 





| charges, and unqualifiedly established his Veterans’ Preference 

|eligibility status with the Comission. At this level, and upon 

| alleged preponderance of evidence, the agency action was sustained; 
[ana the Board of Appeals at the Commission affirmed the dismissal 

junder date of July 16, 1954. In order to exhaust his administra- 

| tive remedies, Plaintiff on October 14, 1954, appealed directly to 











the three Civil Service Commissioners, Defendants herein, for a 
"yeconsideration" of the adverse decision by the Board of Appeals 
and . Review (this final appeal was not for a "reopening" of the 
matter, as contended by Defendants). 


On October 6, 1955, approximately one year after Plsin- 
tiff's appeal to the Commissioners in person, the three Civil 
Service Commissioners met, and predicating their findings on the 
appeal record built up at the Commission during the proceedings 
over the previous two and one-half years, reversed the action of 
the Board and unanimously decided that the agency was not justi- 
‘fied in sepereting this Plaintiff from his position at the Depart- 
ment of Justice; and, as Defendants’ Answer admits, this determine- 
tion was reduced to writing stating that Plaintif? was unjusti- 
fiably dismissed from his jeb and ordering his retroactive restora- 
tion to employment in the Justice Department. ‘The Defendants’ 
Answer further admits that this decision had been signed by 
Commissioners George Ww. Moore and Prederick J. Lawton; that, before 
the Commission's Chairman, Philip Young, affixed his signature to ™ 
this instrument and mailed copies to the Plaintiff and the Attorney 
General, the Defendant Rogers, being informed of the favorable 
ection taken on behalf of Pleintif’, caused, almost three weeks 
later, on October 26, 1955, by collusion with Defendant Commis- 
sioners, or some of them, the “reopening” of the case; and, over 
Plaintiff's objection permitted Justice Department Defendants to 
interpose and file new charges in no way related to the initial 
charges served under date of May 29, 1953. Seid "new charges" 
were designated es “additional representations" ~- but nonetheless 
"new charges" dealing with different matters (alien to the initial 
charges of May 29, 1953), in a different section of Justice Depart= 











ment, and with reference to which Plaintiff had never been given 
either the required 50-day notice under the pertinent statute, or 
servies by the agency with a copy of the contents of these “addi- 
tional representations", which were actually ‘new charges", The 
Civil Service Commission (but HOP the Department of Justice) 
supplied Pleintiff with a copy of these new charges and informed 
Plaintif? he had seven days in which to make “coments” - if he 
cared to. The Civil Service Commissioners ignored Plaintiff's 
written pleas to disregard these "new matters®, submitted by the 
Department of Justice, and proceeded on Priday, the 15th of Jamuary, 
1956, to reverse their previous determination in Plaintiff's favor 
and found for the Justice Department (See Defe * Answer, 

page 12, filed May 1, 1956). | 


a 


-QUESTIONS PRESENTED 
_ Where the applicable statutes provide for specified 

advance notice of proposed adverse action against a Federal em 
ployee, (Sec. 14, Veterans Preference Act) and on final appeal, 
the Civil Service Commissioners uanimously vote to restore such 
employee to his former position, are additional unserved charges 
or representations, tantamount to new charges, permitted for con- 
sideration by said Commissioners in derogation of the prescribed 
statutory safeguarhe’ to effectuate an ultinate adverse result to 
such appellant? : 








Where a removal statute and its eppurtenant ulate 
provide that only find/ apon the charges, specifically identified 
(1.e., charges mafe in advance of separation) may constitute the 
“reasons” required to be stated in the ultimate adverse ruling, 














Sanexeey has grantet such exslusive authority - It camot 
be questioned that Congress granted to the Commission exclusive 
jurisdiction to determine with finality the classification of per 
sons, together with their attendant rights and status, anf posi- © 
 $iems in the competitive service. (5 U.S.0. 631, 635, 1074, 1094, 
2202-2204, anf Section 2(a) Reorganisation Act Plan Ko. 5 of 1949, 
‘5 P.R. 5228, effective August 19, 1949). A finding of the Civil 
Service Commission consonant with the statutory definition of the 
“sompetitive service” (which means “classified service", See Rule 1, 
5 G.¥.R. (1959 of.) Section 1.1) is a valid exercise of the author 
ity granted (5 U.S.C. 679, Rule 1, 5 C.F.R. (1949 ef.) Section 1.2). 





ae See: 5 U.S.C. 6353, 23 Op.A@ 49, oh sae 4839, 492; 
40 Op.A@. 520, 515, 525 and 28 Op.AG 395. The Congress has charged 
- the Civil Service Commission with final administrative euthority to 
i Aiceuton:whtth: Wilemet: misdemeanor Ge ek hia Seale 
ence rights. The Defenfant Commissioners herein admit in the Answer 
filed in this mit thet Plaintiff’ is entitled to and was granted 
Veterans’ Preference Eligibility. 


T%. She Attorney-General, and his duly appointed subordi~ 






















in 5 G.R.F. 9-102 (1) of the Civil Service Regulations (re lack of — 
specificity, no "reasons", ete.), as well as the provisions of the ‘ 
Veterans’ Preference Act of 1944, as amended, and the appropriate 
Civil Service Regulations appurtenant thereto. Defendants’ refusal | 
to follow these statutes and accompanying regulations was illegal, 
avbitrary and capricious; and such wnlewful and illegal acts by the 
Defendants have in effect millified the aforementioned statutes and 
attendant regulations. Plaintiff's rights were acquired by statute 
(particularly the Veterans’ Preference act) and eeunet be taken a- 
way by executive or other agency order or manipulated proceedings, 
. and inferentially by arbitrary action of Defendants -beyond the 

seope of their limited authority. The section pursued by Defendants 
in this case was not only contrary to law but violative of every 
fundamental concept related to a “strong and@ vigorous" civil ser 
vice system. ‘The alleged charges here were not set forth in 

eufficient detail to satisfy the requirements of the pertinent 

Statutes, but, on the contrary, they set forth generalisations < 
which remain unproved and beseless. Section 14 of the Veterans’ 
Preference Act of 1944, as amended, requires that a Preference 

Bligtble “shall have at least thirty days’ advance yritten notice 
* * * stating any and all reasons, specifically and in detail, for 
any such proposed (removal) action". In Deak v. Pace, 88 U.S.App. 
D.C. 50, 185 (24) 997 (1950) and in Money v. Anderson, 95 U.S.dpp. 
D.C. 150, 208 (24) 54 (1955), the Court of Appeals of the District 
of Columbia held that a person in the classified civil service is 
entitled to such notice of the asserted reasons for his proposed 
discharge as will enable him adequately to prepare and present his — 
Gefense to the charges. ‘The same rule is implicit in Berk v~ 

Biddle, 78 U.S.App. D.C. 374, 142 (28) 276 (D.G.Cir. 2944) Gert. =~ 
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Vislative process vhen Defendant Sogare’ letter of final decision 
dincharging Plaintiff was received in the evening of duly 2, 1953, 
alloving hin to work only one more Gay, Friday, duly 3, 1953, end 
separating him from his employment as of the close of tisiness 


: - ‘Sunday, duly 5, 1953, without stating the reasons in said letter. 
















11. 
of Section 24 of The Veterans’ Preference Ash - This section of the 
Agt whose protections apply to Plaintiff as a “preference eligible” 
requires that prior to removal an employee must be given the re- 
quireé written notice containing “any and all reasons", - and the 
‘Federal Regulations (see infra) interpreting this statute specific- 
ally stete “the employee shall be notified in the decision of the 
Teasons for the action taken and its effective date". 


Under date of February 26, 1954, Plaintiff appealed to 
the Civil Service Commissioners’ Board of Appeals and Review and 
stressingly pointed out thet his ease came within the éxast pur- 
view of a case decided by the U. S. Court of Appeals for the Dis~ 
; trict of Columbia Circuit the week before. mais cone ves RALLAAR ; 

v. Andrews, 93 U.S.App. D.O. 375, 211 F(2a) 28 (1956), where 
| Mulligan, the employee, advaneed the contention to the effect that 

the adverse decision, following his answer to the notice of aliarges 
served upon hin, 4id not contain "reasons" sufficient to satisfy 
the requirements of the applicable removal procedure. the Court, 
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- - dm the Mutligag esse, in finding for the employee upholding his 
Z contention of lack of “reasons” in the written decision on such 
-  * gnewer, stated that the first sentence in the removal statute (es 
"fw true of See, 14 of the Veterans’ Preference Act) contains “two 
broadly stated conditions requisite for removal of an e=ployee”. 

fney axe *(1) for such cause as will promote the efficiency of 

such service and (2) for reasons given in writing". Defendant 
Rogers’ final letter of dismissal failed to follow the statute by 

omitting “for such cause as will promote the efficiency of the 
service"; and likewise gave no reasons for the termination to this 
Plaintiff as are specifically required by the statutes concerned. 


Es fhe Court in the Mulligan v. Andrews case, supra, commenting fur- 
ther with reference to the two above-stated conditions said that 
ae the requirements are thet an employee mst be served with a notice 


of the charges preferred against him, be afforded an opportunity 
to refute them by answer, and be furnished with a written decision 
on such answer. The Gourt then pointed out thet: 


"The eable tion makes clear that this decision 
re must state the reasons Zemoval” 


referring to 5 G.P.R. Sec. 910(a)(1) (2949) which provides in per 


Gene ton tee sation Setun sad 220 effective date". 
hen added “And, according to the Civil Service Commission's ad- 
ministrative interpretation of its regulations, a decision aéverse 
to the employee can be based only upon reasons contained in the 
original notice of proposed adverse action." The Civil Service 
Commission has issued the following interpretetion of the “manda- 
tory requirements" for removal of employees in the classified civil 
services- ! 











based the the notice 
which he had an ty to answer, Hoe 
other reasons are as a basis for the adverse — 
decision", Federal Personnel Mammal, S 1-28 (1949). 





fhe Court in the afcrenemtioned Melligan case contimed: 


*The % below is reversed and the case is 
remanded to District Court with directions to enter , 
a declaration in appellant's favor in accordance with 
this opinion and to follow our decision in v. gee 
in determining the nature and scope of ° 

"So ordered." 


in the appeal papers filed with the Commission's Board 
of Appeals dated February 26, 1954, Plaintiff submitted that his 
case, as far as the letter of charges was concerned, was identical 
to that of Muligan, supra. However, as will be seen from the ac- 
compenying Exhibit #1, when the Boerd handed down the éecision 














therein, in attenpting to differentiate the to sitistions, thet 
in the Mulligan case “the agency in its final decision letter ce 
made no reference to the charges preferred* (underscoring added), 


and that consequently the Mulligan decision “is not applicable 
the instant case". Stated syllogistically, the Commission's 


argument at the Board of Appeals and Review level is that = lack 


of reference to the “charges* in the Mulligan matter wes fatal 
to the fulfiliment of the requirements of "reasons"; but in 


Plaintiff's ease that defect was cured when “The Department of | 
Justice in its final letter to you refers back to the letter of 
charges which wes the besis for removal”. It is ea non-sequitur 


‘to gay this, and the interpretation is faulty. ‘The fallacy of 


this argument lies in the fact that their major premise is incor 


rect, The statement is not in accord with the facts. This is 


most propitious juncture to dispose of this erroneous argument, 
fo advance the rationale of the Mulligan decision by quoting only 
the secon@ paragraph of said letter is reprehensible. As the - 
Governnent Exhibit #3 in the Mulligan file, Civil Action $2446-52, 
Teproducing the dismissal decision letter (in full) to Mr. Mulligan 


of November 27, 1952, will show, the opening paragraph is, as 
follows? 





wast sa ink 0'sWac Webacs Uedek Getehen 
1952, in answer to 2 letter dated Septenber 8, 1951, 
addressed to by 4.  Seesiak Aan 
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Then follows (the second ES 3 this Plaiatife’s decision 


of the aforenentioned date, . duly 16, 1954: 


*Gareful. consideration hes been given to your reply 


eath a5 26 shew your uneuitability for contimense 





in 
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Surely Plaintiff's letter in the case at bar is squarely 
om all fouré with the Mulligan situation(reproduced on 2nd pege of 
the Plaintiff's Exhibit #1). Furthermore, the language in this 
second paragraph of Mulligan letter quoted above makes Plaintif?’s 
ease all the stronger, when additional factors were stated to have 
deen considered, even though the Court did not specifically say so. 
Sines ths decision reads: “Careful consideration has been given to 








and the conclusion has been reached that the evidence is such as 
to show your unsuitability for continuance in the Internal Revere > 
Service.* (Underscoring Added), the inference may be read into 
the language that Mulligan was separated for reasons in addition 
to his reply to the charges served upon him; viz., on the sdditional 
basis of the “facts developed during investigation". It will be 
recalled, this Plaintiff was voted an unanimous decision in his 
favor last October by the three Commissioners, Defendants herein, 
on the basis of the full appeals record developed over some 2¢ years 
prior thereto, but when they allowed “additional representations" 
by the agency to be included for consideration last November (1953) 
they 2555 reversed their decision, as stated in their final deci- 
sion letter dated Priday, the 135th day of Jamary, 1956. Reference 
is made to Plaintiff's Exhibit “a attached to the Complaint. ‘The 
second paragraph, in pertinent part, follows: 
"The commissioners nave a the entire 
appeais record and the ‘additionz : ontatior 
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Timely objection was voiced by Plaintiff to the inclusion 
then of these “additional representations" on the part of the Defen-~ 


-10— 








dant agency. Initially, in advance of ‘the filing of these viele se 
tive representationgvith annexed illegal affidavits, objection vas 
interposed with the Commission on November 10, 1955; and, agim, = 
efter said “additional representations" and accompanying affidavits a 
were filed, under date of November 22, 1955 (see Plaintiff's Ex- 

hibits #6 and #7, in conjunction with Plaintiff's affidavit filed 
in this cause). It is shown that no 30-day notice by the agency 

‘was given to plaintif? by the Defendants of the Justice Department 
relative to these “additional charges” dealing with his work in the 
Freuds section, nor were they served on Plaintiff by the Department 
of Justice as the law demands. ‘The Commissioners merely forwarded 





@ @opy of said “additional representations” and the affixed affi-e 
davits, which ‘were a composite of generalizations, telling Plain- 
tiff he was being given seven days in which to make "Comments", 


Certainly the clear and unambiguous requirements of the applicable 
removal statute have not been met. | 


Under Section 14 of the Veterans’ Preference Act, where 
provision is made for advance written notice stating any and all 
reasons with specificity and detail, it has been consistently helé 
that the provisions of this section are mandatory and violation of 
same renders 2 dismissal illegal. Bleckmar v. U.S., 120 P.Supp. 
408 (Ct. Cl. 1954); Manning v. Stevens, supra; Mulligan v. Andreys, 
supra; Wittner v. U.S., 76 F.Supp. 110 (Ct. Cl. 1948); Nonies v. 
Royall, 90 F.Supp. 834 (D.C. D.C. 1949); Stringer v. US., 90 
P.Supp. 375 (Ct. Cl. 1950). Furthermore, the decisions of the 
Court of Appeals for the District of Columbia that charges were 
not specific enough in the Deak and Money cases, Supra, where the 
facts were similar to those in the instant case, were based on the 
less rigorous notice requirements of the Lleyé-LeFollette Act, 











a dat of imgush 24, 1512, Gh. 309, Dan. 64 FT Pete $55, 5 V0.6. | 
: "See, 652 {wnish provides that the employee “shall have notice . ea 


of any charge preferred against hin"). That Act, protecting all 
Classified eivil service employees whether or not "prefererice 
eligible*, and vhich mst be reed in pari materia with the Veterans’ 
Preference Act of 1944, as amended, does not textually require 
charges to be given “specifically and in detail". See: generally, 
note, "Review of Removal of Federal Civil Service Bmployses", 

52 Col, L. Rev. 787. The Deak, Money and Manning decisions, as 
well as the Mulligan case, are determinative here. 


Failure to charge all reasons for dismissal has been held 
to render such dismissal illegal under Section 14 of the Veterans’ 
Preference Act. Wittner v. U.S., supra. As noted previously, the 
U.S. Court of Appeals for the District of Columbia has held to the 
seme effect (in the Mulligan case) with respect to the Lleyd- 
lePollette Act's less stringent notice requirements. The sane 
result is dictated by this Appeal’s Court holdings (Manning v. 
Stevens, Deak v. Pace and Money v. Andersom) that vegue notice is 
no actioe. If S will not 4 
wil) 2 firing for umchareed reasons. 

The Defendant Commissioners’ reliance on allegations © 
("additional representations") for the ultimate decision not re- 
vealeé prior to November, 1955, violated the plein mandate of the 
words “any and all" in the Veterans’ Preference Act. Consideration 
of new matter entirely beyond the notice of charges constituted 
fatal departure from the stated charges of May 29, 1953. Disregard 
of such vital procedural safeguards renders Plaintiff's dismissal 


iliegal. U.S, v. Wickersham, 201 U.S. 390 (1906); and Borak v. 
Batis, pupre. There shall be no diminution of procedural sefe- 


: 
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quitia esbodied in-the Veterans’ Preference statute. See: Roth v. 
Browmeli, 215 P(24) 500, Gert. denied 348 U.S, 863; ani Cf. Cole v. 
Young, 125 P.Supp. 284, 226 (2a) 337 (decided July 28, 1955). 
For the foregoing reasons, it is submitted that Plaintiff's dis- 
missal vas in patent violation of the requirements of the Veterans’ 


Statute Involved — A little over seven weeks ago, on April 20, 
1956, the U. S, Court of Appeals for the District of Columbia Cir 
cuit, in deciding in favor of e veteran in the case of James Eutoher 


wise Commissioners, Ho. 12831, relative to an unwarranted separa- 


tion, stated that the provisions of the Veterans’ Preference Act 
mast be honored, where the “ultimate adverse ruling" was predicated 


upon “reasons” other than the "findings". upon the “charges” 
initially preferred. On the fourth page of this decision, the 
Court made the following observation: 


"In Mulligan v. Andrews we held, referring not only 
to the provisions of the statute relative to removal of 
employees from the classified civil service but also to 
the Civil Service Commission's a issued under 
that act, thet only findings upon the charges, specifically 
identified, can constitute the ‘reasons’ gy ed gall 
tablet = the g tat ate severee ee 








employee air che Ty self 
the very grounds on which he nay be discharged." 
scoring supplied). 


In the Government's brief in the Kutcher case, supra, at page 12, 
end of second paragraph, the Department of Sustice concedes that 
Mr. Mulligan's dismissal was based on reasons other than those 

specified. 
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& It is submitted that the lew applicable to the wunfisputed| | 
< seats, sarin ental se Re ee 
ave 2 hppeale for the District of Columbia, on April 20, 1956, 1m the 
Janes Intstar Gare, muazas is eth that the Rsintist se sett : 
es ‘to early relief in the neture of Sumary dudgnent. 2 & ate : sag 
3 RS ee 
. It is requested, therefore, that an n Oxder 
Defendants to restore and reinstate Plainti¢t to his yeadtion st : 
the Departuent of Justice, together with all his Fights, enclunents 
3 and >rivileges in compensation for his unjust, wrongful and capri- 
. cious separation from Federal employment and for such other ané 
‘ further relief as this Court may deem equitable and just in the 
3 premises. 
7 
Dated: Jume 15; 1956. - 
@ a 
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GISY.CP VASHINGRON, 


DISERECE OF GOLENRIA. ; oe | 


Seem 3. Ue@inty, veing duly svorn, deposes and cays, 





1, @hat he is the Plainti¢e in Civil action Ho. 1012-56 
agninat Attorney General Herbert P. Bromell, dr., et 2l., ino 
suit to wogain his position as a GS-12 attorney in the U. 8. 
Departaent of Justice from which he was ilisgally separated under 
Seetion 24 ef the Veterans’ Preference Act of 1944 on alleget 
$e eases assigned to him in 1969 anf 1950 in another eection of the 
ageney in which he haf previewsly worked. TLlegal “ad@itienal 








Ne 






‘fer @ Doster of Juridical Seiense Degree (3.7.3.) upon submission 





tp oe a 


2." Bet he As a member of the How York State Ber, ant 
Federal Bars, including efmission to puastice before the Bar of 
the Te Ss Supreme Court. Ghat he has pereonal mmovledge of the 
Sects Nesets wintet, aad mites is AEEManES tn SpUET OF Mis 


| 3. fast he 1s a college graduate, « lav sthocl grataate, 
ani holds a Master of laws (15.K) Degree fron Georgetown Univer ; 
(sity lew Sehocl. eat he has completed class end resi¢ence ro- 






















ef the final éraft of bis dissertation. That to obtain this 
istter degres, atter rigorous investigation, subaission of evaine- 
tions and personal interviews, it is nesessazy, as a prerequisite 
to acceptance even as 0 candidate (as is set out in the Balictia 
ef George Washington University), that one must possess "Outetand~ 


4. thot he served as an attorney in positions in the 
Depertuent of Justice from approximately October 8, 1945, to duly. __ 
5, 1955, and hed prior Federal service with the Havel affairs 
Committee of Congress (Howse) up to the tine he entered the Armsd 
Serviess on Hay 24, 1542, On sugust 10, 1945, he zevetved an 
Honoveble Discharge as an Enlisted Man, earned his 
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x T. isk sisal aos a ace 0 A ae 
@tvil Servies Coumissioners personally on October 14, 1954, Teo 
questing “s reconsideration of the decision cf the Comissicn's 
Boara of Appeals and Review ———", not to “reopen” the case which 


Sdecis eens, 4 Ciniin tak ahve tn Deotiten Setiatais « Gnu th 


"Conger" vith the Commissioners on the matter. ‘Employees get no 
opportunity to “confer” with the Commissioners, Defendants herein, 
relative to their cases, (Reference is uade to the ascompanying 
Fisiatigt's mibst #55 end page 15 ef the Government's dnswer). 


&. Sat the three Givil Service Gomissionere, defen 
dante herein, being the only competent afministrative authority 
eupovered tc determine, vith finality, the rights of this Plain 
Sift, @12 (in viclation of the law and regulations) reopen this” 
case, on the deunt of Sustice officials (uct Fiaintiff) subse 
quent to their uninimous decision in Plaintiff's faver on October 


' 
] 
6; 1955, and permitted to de introduced poy data, which vas, in d 


fast, ney shares, ond then Basing their ultimate ruling on the 
appeals record es supplemented with these new, unserved, elleged 
charges referred to 2s “alditionsl representations", over the 4 
specific objection of PMaintit? unter dates of Hevenber 20, 2995, } 
ana Rovenber 22, 1955 (Seo: Plaintiff's Buhibite #6 end #7 herewith), 
reverse’ their decision of the previous month favoring Plaintit? A 
and gulet in favor ef the ageney. These “odditionsl represente- _ oie 
tiene", which included spurious affidavite rélative to Fleiutit?’s 

last assignment before his wawarranted dismissal, had no ccmnec-— : te 
tion whatsoever with the original, or initial charges fileten = 











pletaeser, eas ete eerste ee x 
ant. conajéered at the late date were o manifest deyerture from 
the original charges anf constituted & clear vielation of the 
eauRiahel praction aod law sppiteatiis to tie atteinsont 





: 9. Ghat the paper vork hed deen completed on Deceuber 
7, 1954, when the Justice Defendants replied directly to the 
Gomaissioners, Defendaxts herein, to Plaintiff's appeal fequest 
sf October 14, 1954. Nothing further was to be done by the then 
appellant (Plaintit? herein) er the appellee Justice cffieials, 

" and nothing ves done in the matter until the unszineus decision of 
Defendant Gomaissioners in favor of Plaintiff spproxinately « yeor. 
later; said unanimous decision of ali the Commissioners of October 
6, 1995, subsequently reduced to writing ani subscribed to ty 

Defeniant Goumissioners, Mocre ani lawton, having been predicated 
upon the entire sppents recor’ built up over the preceding 28 month 
ne oo Sag, tanh ethos ot eel : 
efverse action. 









| 20. That, as alleged in the Gouplaint, item 11, Flaine 
‘att received an inerease in salary just six days prior to the 
Hotice of proposed adverse action, based upon a “Satisfactory, oF 
better” efficdeney rating as evidenced by photostat of document 
tion of the Administrative Assistant Attorney General, S.A. Anézetts. 
That Plaintiff hed always been uarked by his imedtiate supericrs, 









. thet une im 2950, whan, 00 ie reparted by ir Thames Bexforé in 





‘most prominent of vhon is the one lawyer ea the Civil Service. 


Fas enn. sum meni eas 


‘agencies, whereby a fev poople in’ key positions contre the pre 








on excellent suting”. nat tie eeiakeery me prectiont ty 5 
*elicue® in the Gourt of Gleiza section (Barnes, Genet, Clapp 
(separated), Fell (decsased), ot al.) with vhom Flaintitt @1¢ 
not fare so well. That this view relative to cliques in Govern 

eet io not o protast of the imngination, bet is ehared iy others, 

















Geumission, Gvorge K. Kooze (a pride to the Oivil Service Syston), 
who stated point-blesk this sorry commentary as published in the 

Washington Star of May 9, 1954, page 2, quoting his New Yosk City 
speech of the previous day before the Eastern Regional Gonferense — 


seid: “personal patronage is practiced by suall cliques in Federal 


motions end afvancenents and even the job-retention righte of : 
-eaployees. Friends nd feverites ax¥ Gnally semeriel sageniiece 
of personal nerits, Hr, Hoore declared”. Be also stats 
rPoLstionl petronage 4s not a great danger Decmuns'st 2 alee 
owt in the open ant ean de exposed. But personal patrons 
existed for many years ani is mere devious". The 1950 effietency 
rating contained no "asterisk" or other writing of any king te 
indicate any reservation was attached thereto 28 contended by 3 ' 
Defendants; In fect, 1¢ specifically provides, at the top, tnt | 
ee ee ? 
eon en nee? aN rors He 


p> fant tomar Ascistest Attomey General Verran 3, 








Savana sanvecasee 



















12, het wuler dete of February 26, 1954, and April 
| 15, 1954, Plaintit? appealed to the Civil Service Commission and 
is correctly brought attention to the established positive ley 
governing this ease (particularly, with reference to the Mulligan 
@ecision), That, furthermore, the affidavit of Llewellyn A. Imes, 
Require, accompanying the appeal papers filed with the Civil Ser 
“f viee Commission under date of April 15, 1954, will disabuse any 
7" reasonable person of the idea that Plaintiff was treated with ob- 
a jeetivity or fairness in this matter. That it made no difference 

to former Assistant Attorney General Warren E. Burger vhat your 
: personal polities were, but that he had to get jobs for other 
: lawyers of his particular political ereei and arrogantly viclated 
the Congressional Statutes and the Regulations ani Interpretations 
; pertinent thereto as promulgated by Civil Service Commission. This 
fact was brought out, under oath, by ancther attorney, giving 
aes specific instances and names of attorneys brought in from the 
% ‘Young Republicans’ Club of St. Paul, Minnesota (where Mr. Burger 
came from) to replace lawyers ousted by said Mr. Burger from the 
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tact was still on the Poderal pey-rell - nS ae 

> Gvurt is respecttaliy referred to (1) the lant yage of the Mene= 

. wendum filed in this cause under date of May 1§; 1956; (2) the . 

Senate testimony of July 29, 1955, supra, which £6 4s asked thet 

3 judieisk-notice be taken of; (3) Flaintife's Behibite #10, #22, 
#22 end $13, attached hereto ant mode a part hereof. 


| Phat, im conelusion, Defendants of the Department of 
: dustice be recognised as having viclated established procedure and 
| decency in foisting upon the Court extransous matter, inadmissible 

evidence and date alien to the main issue in this case which hes 

= mo connection with the alleged cherges, as stated under date of 
May 29, 1953. That this Plaintiff be accorded the protection of 
the law as is so ably set out by Plaintiff's attorneys in the brief 
5 containing relevant points and authorities in this 





7. 





Subseorived and sworn to before me, a notary public in and 
for the District of Columbia, this 15th day of dune, 19596. 








the complaint om the ground that the pleadings and sffidavits 
filed in suppest of this motion show that there is no genmzine 
issue as te any anterial fact and thet defentants are entitled 

to @ judgnent os « matter of laws ! 
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degmt ant Brief ie sppert thereof oad ix opposition to Flaintisrs 
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Mall and Donald By NecOuineas, wen Rerbert J. Jassbt, 970 lations! 
Press Batlding, Vashingten hy Dy Cy, counsel for plaintift. 
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i 2 ex tte Rmetive dnsiotent to ti United States Giell see 
ee 


ios Comimuiemse@, on) in euch eqpasiiy I hove quptaiy of Um Gamiazion’e 


suconts im the appeal, of doin 2, Biitnty unter Sootion Th of the Toteoms* 


Buniacanss cb FBBete 965). xm 
2e Tron diy 19h te incwt WEE slaiahite bet woimd as mn sitemmay 
in the Guat of Glnins Section, Inpertmant of dustios. In sist 183 
“owas teaueinerad te ‘ue Teun] Sections 
De Im duly 1953 be tag somowed fer cose on charsne of Saniflelanay 
“aced wos Ms pumfummes in Gs court of Claimn Seotion : 
he GisimtAl? M3ed an appeck with the Civil Services Gamission 
ani 2 hearing wes bel? on this agpocl Gavmber Saori 20, i953. tie cur 
sustaining te Depertuent’s aclion of sumoral, Fisintlf? qpyedied to 
‘he Commission's Boom! of Spgecie ani Ieciew, stich m andy 16, 2054, ad 
Sizesd the Geperteentts action, Gt this paint sleintiffts ateinstretive 
Tenniles GER endinerily have boon embmpied secause the Dearl of dggouis 
ond Twist avte for tho Camiesionsiis | 
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to recqun the spent beomnes of iho wyplisehility of on intecteostany ce { 
deaision af the Qeart of dgpeals for tho Metrict of Celmbis credit | 
ea Boecber 275 2953, in Vand vs Amfarson, 208 FORA) 48. On Agel 
12, 1955, the Comniasioners agreed to defer ootian on plaintiff's sppedl, 
ep request bo Tecpex, =adl the Gert of Quets sak hee ancites to 
= Qn angust 18, 295%, the Court of Agpecle toned 2 fink decision 
am the Weng caso (Zaee Yo Ward, 225 FRE) We wa 
—— Te On Gototer 6, 2955, the Cemissicnere decided that on the fects c 
: \ of this cose the cemmel action of tho Department wus act justified, an | 
thet letters should be prepared notifying the plaintlfy and the Depertamnt 
te thse eftecl, Sask ietvers were prepared bab not agarowd besauss hE | 
sstther te slaintif? ser the Dapertent bet teen offended tn qpertentipy 27% | 
(tel pavtleigets 5p tle aieinistrctive emma Deteel, te Cemecanss 
on Geicher 3, IRS, decided to cramt the plainiiiv'e mquast to reopse 7 
hie sppech and saind the gisiatit anf the Sepestmat fer telat. | 
ee fe Seeaber 20, 1955, final reprosentsticas wae ressived fem 
the pleistiee. th Soreaber Uk, 1955, Cine) repeesentetions vere zeeeived 
fron tke Depertaant. Os Govenber 17, 1955, te final sopresenteticas sub- 
sttted ty tie Plaintiit sat tip dafiniast moe sunt to te qpentte portion 
for comm. a ; 
9. On Tovembor 22, 1855, the Comission mceived tin plaintitts 
saments a the Depertnents representeicns. On tnombsr 7, 195, ie 
| Gempasion roceived 2 letter fran the Departaent declining further comnts, 
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Preference ict of 1944. Your ansvers have 
considered and it has been decided that the ere | 
sustained and your removal as an employee of the Department 
of Justice is Tatks Bact: interest af chs séiviee,* 


The Department of Justice in ite final decision letter te you refers back 


dexmd_y. Anderson unde reference to what it 
termed an “ambiguously stated® Nctifice*tien of Personnel Action, The 
notification read that the reason for the exployee%s reacval was "un- 
satisfactory services" and thet the eaployee*s 
"Satisfactory." The Court then discusses the 
parties as to whether an employing agency possesses the choice of effect—- 
ing an eaployee*s removal on charges concerning the|quality of the 
eaployee’s services unfer 5 U.S.C. 652(a) without application of the 
ninety~day. warning referred to in 5 U.S.C. 2005. The Court pointed out 
that the employee had not reised this issue in the trative proceed=- 
ing and, eas it appears to be a "substantial question of law", the Court 
remanded the case so that there could be an administrative determination 
of the issue, The Court stated that a judicial decision of the issue 
would be umise and unfair without benefit of e prior ruling by the edmin- 
istrative agensy, involved. 





The effect of the decision was merely to remni the case so that the 
issue could be administratively settled. To attempt to determine any 
future decision of the Court on the basis of the Wf decision is not var 
ranted, In the pest, the Commission has recognized that agencies can 
separate employees either on specific charges cf inefficiency or bv reason 
of unsatisfactory performance rating. The election ‘as to which me’hod is 
with the agensy ami the two ere ertirely separate and distinct, 


In view of the foregoing, your reapovel is justi: ied ant the Depart- 
ment of Justice complied with the procedural requirements of law and 
Regulations in taking the action, 


For the Commissioners: 


Sincerely yrurs, 


S Brey 
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With kind regards and many thanks 
for a job well done, 


thee 


_ John J. McGinty, Esquire 
"The Lobbying Unit 





Rewell Clepp, Eequire 

First Assistant, Clains Division 
Departnent of Justice. 
Weshingten 255. De. C.. 


Dear Me. Clapp: es . Ne 


shied ibd Lobbying Beth as orjenised last 
year, kr. John J. KeGinty of your division was selected 
to cooperate with Special Assistant Irving R. Kaufman 
to expedite the survey then to be made and to work «ith 
ir. Xenfman in. the enforcenent of the Act, uncer the 


direction of the Attorney General, 


1 
| 


‘fis work was 00.well done that Mr, Ssufmen, 





at the time of the latter's Tesijmation, spoke to tttomey 
General Clark about it and ir. sic raelanp tenor tion 3 
personal letier from the Attorney General complimenting, | 
and enaking him for a task wel done. 


< 


the lawyers nere in the Lobbying Unit speak 


highly of his work and of his ability, toth of which I 
can ee without any qe te whatsoever, 


e 
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very, cruly yours, 
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* First Assistant, Clains Division ~ 
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Xt 
gene Civil Service Commissioners 

| Somorable Philip Young, Chairman | | 

“asnington 25, D.Ce > wig 


_ in vet Appes) of Some is Bene 3 
Pile BAR: JEB elk 55 
Dear Ghairmjan Young: i _ 


: Responding to the directive trom Mr J.B, Blann last week I take this 
. opr nity to tender final representations relative to my appeal for ree 
Pe storation to my position at the Justice ‘Department (in duplicate). It is 
»e feeling that no further date should. be allowed for your consideration 

8 behalf of Justice, -since I directe4 my appeal to you Commissioners, 
"abich constituted my last word to you, emér..a poar-age: “nd.an answer was, . 
aE eee ee that appeal from the Departuent of Justion | 
: lest December. A copy of the Justice answer of December, 1954 was just | 


a enone by Bee 


> ss However, in view of this latest opportunity afforded me, I would 


=" 


; like te point up a few things for your favorable consideration - matters 
which stress my contentions in previous papersfiled with the Civil Service 
, Commissions | 
4 


2B officials under Section 14 of the Veterans Preference Act of 1944 


we 


(=) 
le The action herein contested was initiated by Justice 


and pursued by said agency to this point through the various appeal 


oe. processes. < - Sage 
2. It is submitted that under your Civil Service Regu- 


- iations the so~ealled ‘charges* served on this appellant May 29, 1953 
constitute the only possible grounds for consideration and review in 


es ime ines en ee ee + 
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|“ Serpedle Philip Young ~fe  - +, +=“ Pile BAR: JEB: eik 10/81/55 


this matter and that the agency be precluded from interposing other 
data alien to the alleged charges to support theantion taken. (Such 
as was allowed at appellant's hearing at the Civil Service Comission, 
where, under sworn statement filed months after illegal suspension, 
appellant was accused of violating the Hatch aa a Federal criminal 


offenses. Of course this accusation was untrue, end was known to be 


untrue or else it would have found its way into the ridiculous charges 


preferred against appellant. Also, the effort of D. Mac@uineas to go 
beyond the confines of the written ‘chargest at this hearing and forces — 
in testimony by the Prauds* Chief as to this appessaae"s work curing 
his tenure in the interim of his last year of duty, end which was 
not mentioned or referred to in saig sharges' whatsoever.) 

Se This appellant received efficiency rating markings fron 
his superiors at Justice over an eight year span ranging from "Excelle 
ent to Satisfactory*. In tact, one immediate supervisor, Mr Robert 





Roy Dann (now a successful law practitioner in New York City, and who 
has an affidavit on file with the Commission in this case) rated appele 
lant *"Excellent® successive years and so certified same over these years 
to different Assistant Attorneys-<Generale Wo performance rating ever 
received by appellant BES in any way qualified, or subject to any kind 
of reservations 

4e Less than six days after appellant received a salary 
promotion predicated on a "Satisfactory, or better” efficiency rating 
as ovidenees by Department of Justice documentation over the perforated 
authentication of the Administrative Assistant Attorney-General (see 
new exhibit "A" herete attached -- original in Justice's files) he was 


hb 





———=————— 





Honeradle Philip Young -s- File BAR: JEB: elk 10/s165 
served with a notice of proposed adverse action under the Veterans 
Preference Act of 1944, as amendede Such = rating, which is pre-req- 
uisite to a salary increase, is stated by the Justice official imed~ 
Sately referred to in Exh. "A", Mr.S.A. Andretta, to mean “that all 
performance requirements of the position have been fully met*. 

5. In the aforementioned tcharges' no reference was made 
to appellant's work during the interim since he received his last 
efficiency rating a year before. Some eleven months of that period | 
were served in the Frauds Section, where no objection or complaint - 
of any kind was ever voiced relevam% to appellant's works — | 

Ge It is submitted that an agency cannot go back through > | 
the years -as far back in this instance to cases assigned in 1947, 
1948, or 1949, and validly charge deficiency in performance where no | 
charge is lodged relative to the immediate past year of work -and where | 
the employee, eas appeliant here, always received satisfactory or better 
performance ratings. | 

7e The prime concern in the instent case is unquestionably 
one of *job performance® ,~and appellant's case stands on its own merit 
as outlined supra. However, the deciCion in the matter shoulg be 
expedited on the basis of the Performance Rating Act of 1950, which 
requires a 90-gay advance notice, or warning, ewhich was not afforded 
this appellant. Appellant's case its par#allel to the controversial — | 
“Ward decision® (D.C. Court of Appeals # 12,4358) in one respect only; | 
vize, that neither Ward _— this appellant received any 90-day notice, or 


advance warning,- which is ebsolutely essential under the 1950 Act allud« 


ed to. In the Ward matter he was not only charged with inefficiency in 


his duties, but also with insubornation, falsification of records, fr-6 3 








Honorable Philip Young “4-2 |§ File BAR: JEBs elk 10/31/55 


- and quotes certain pertinent parts of the ‘legislative histeryt of the '50 























disloyalty, etce It was pointed ott also (in the Governmerit's brief, 
at page 25, filed in the aboveenumbered case), that 50% of Ward's charge 
es "covered a period after the satisfacsory rating Tac given and 
another 25% covered a period within approximately two months prior 
thereto, when the rating was in all liklihood being prepared", This 
was not the situation in this appellant's case. 

8. With reference to Item # 7 immediately aeecmiian, attente 
ion is invited to attached Exhibit "B", the news item from the D.C. 
Evening Starts Federal Spotlight of September 6, 1955, which refers to 


Performance Rating Act wherein it is pointed out that ‘tat least 
Several members of the House Civil Service Committee which initiated 
the 1950 Performance Rating Act ~<= point to the official report of 

the House Civil Service Committee's subcommittee on performance ratings, 
which stated that the 90eday — “was enacted by Congress to make 
certain that Federal employees were given, first, both a proper warning 
and a fair opportunity to demonstrate whether they could or could not 
bring their performance up to standard before they. were summarily dis- 
chargede While the subcommittee recognizes that there are a number 

of improper actions which s&#ill can be covered by the Lloyd-La Follette 
Act, it feels where Job Performance is primarily concerned, the 
provisions of the Performance Rating Act of 1950 should prevail®. ‘These 
members say that this shows the eleae=cut intent of Congress that the 
90-day warning method should be used in all cases where an employee is 
accused of doing unsatisfactory work’. Quite recently the House Civil 
Service Committee, in a special report reviewing the law, again stressed 





ee 


which was a Lucas Act trequest for relieft*, HOWEVER ------- o- 


Honorable Philip Young =5e File BAR: JEB: elk 10/31/55 
this ninety-day wantieg period must be observed by all agencies. 
9e Submitting that Justice officials erred in dismissing . 
this appellant on the merits in addition to improper procedures, 
| you are wats respectfully referred to the agency's allegation of 
"the typical example*® of its objections as portrayed in its appeal 
papers of March, 1954 at page 7 (re: enw iantts handling of the 
Florida Dehydration Co., case, 121 Court of Claims 69.) Therein, it 
was pointed out that they did not like (1) his ‘oral argument*; 
(2) that another lawyer had to come in to the pre-trial conference 
on the matter ‘to take over? ; that (3) he belatedly filed a"®motion 
for summary judgment.only after at least a year's persistent urging 
by his immediate superior” ; (4) that under questioning before the 


full bench, McGinty "did not know the contents of a certain letter 


see Llewellyn A. Lucets attached affidavit (plaintiff's attorney who 
lost --particularly, page 4). A photostat of this affidavit is 


appended hereto, marked Exh. "C® <= the original of which is in 





the Commission's files. (Note: this is Plitf's. Court Exh. # 12) 
Attorney Luce's affidavit, which was unsolicited and of 
a strictly voluntary nature and which was intended to rectify a gross 


injustice, completely negatives the “trumped-up charges", so-called, 


/ against this appellant, and instead --=- presents a very striking 


rd 
re 
« 


. 


*typical example’ of his superb work and talented abilities in his 
trial of cases on behalf of the Government. It proves that the FIVE 


- Federal Judges who heard this case must have thought well of appellant's 


» 


ic 





presentation and general handling of the case -<as they were unanimous 


fils 





Honorable Philip voung @ -¢~ Pile a J JEB: elk 10/31/55 
, in behalf of the Government whom appellant was representing. It 
* shows that because of appellant's industry and legal ability the 
Federal Government prevailed in this case involving some $158,000.00. 
Once again spelling out the bald lie and chicanery of accuser K, Barnes- 
1 the present Justice ex-unit head who compiled these false statements 
in this matter. 
This instance is verily a typical example of the prejudice 
practiced over a period of years by Justice attorneys Kend,1ll Barnes, 
7 Donald MacGuineas, Saul Gamer -and others of their clique, who brought 
~ about the pressure in this case to deceive, delude and misguide their 
boss, Warren Burger, into unwarrantedly dismissing appellant. These 
= men who came to the Justice Department in the dark, gloomy days of 
World War 11, are nothing more than “opportunists® <© a credit to 
neither of the two major political parties, nor the fine Federal 
' system we are all so rightfully proud. Surely the Justice hierarchy 
should deal with these men accordingly 
10- In appealing. this matter to you Commissioners in 
, October of 1954 it was felt that you would be moved to right this frightful 
wrong, which has now run into its third year for this appellant. As 
, stated, many reasons exist as to why the “trumped-up charges* invole 
ved in this case are untenable and totally without any basis in fact,- 
and @-e the record of the Commission is replete with instance after 
inatenve which will disabuse any reasonable person of the truthfule 
“sess or validity of the so-called ‘charges’, Te ®cherges*® contained 


+ mo reference to Appellant's last year of work between the last tro 











Honorable Philip Young @7a File ul? JEB: elk 10/31/55 


efficiency ratings received by him, and consequently it is submitted 
that this “last assignment*® in the Frauds Section comprises the only 
services on which valid charges can be predicated. The agency is 
precluded from going back through the years to promulgate "arummed=up” 
charges with reference to certain cases formerly handled in the Court 
of Claims Section of the then Claims Division of the Department of 
Justice -- particularly where the employe's efficiency markings 


ranged from ‘Excellent to satisfactory* over said term of years (as 


Was this appellant's performance status from 1945 to 1953). 


On July 21, 1950, prior to the Performance Rating Act 
legislation of September 1950, the Civil Service Commission published 
Departmental Circular No. 654, which is still in effect today, on 
the subject of "Removal of Employees” directing the agencies ante 
the legal requirements necessary in removal cases, pointing out: 
that it mst always be kept in mind "that the laws protecting 


 @m@ployees against arbitrary, capricious or unjust diseharge must - 


ve observed®. 


Certainly the attorneys mentioned in Item # 9 are guilty 


of such arbitrary and capricious conduct, and have been thoroughly 


discredited by Mr. Llewellyn A. Luce's affidavit alone. , 
‘In view of the foregoing, the undersigned respectfully 
exhorts you Commissioners to right this longestanding injustice 
and return him to his rightful place in the eyes of his fellow= 
lawyers. 
Cordially and respectfully, 
/8/ JOHN J. MoGINTY 
John J. McGinty 
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On oote Sashauaten te oe ite 


. 216, DC. 
| ae sovaumee She abe 


Be: Appeal ef John J, MeGinty 


" Pale BAR: GC smth 





A letter Sigistiaie- “eh tha '0:'seuy atten *final representations’ ef the 
Departaent was received yesterday, authorizing my comments on same. 
‘Tndtdalay, it 10 my wish to impress on the Commission that no 

Siiakiilil” Gals cadieneh tent Wy thee wntebeiqned Sereguing ony sights tn 
this appeal with references te his last year ef duty in the Frauds Section, 
The situation speaks fer itself,- and this appellant relies net en the 

: Jack of an unsatisfastery efficiency iin. ner a ninety-day warning, 
but on the Faulty charges -- beth as to their merits and procedural de 


fects. 
Tao Departuant new is endeavering te twist and contort the meaning 


‘@f things dene and said in this matter in the samo manner as it attempted 
_ to de at the Civil Service Commission hearing two years ago,- and by cir 
 @umventing the Regulations and Rules of the Commission striving to improp- 
erly inolude for consideration here matters and data which were no part 
ef the so-called ‘charges’ in this case < Appellant subaits thet this 
attempt to vielate the 0.8.0. Regulations end Procedures by underhandedly 
foisting upon the Commission for your consideration sueh alien matters 
pertaining te appeliant’s work in the Frauds Section is reprehensible, 

“ haghly objectionable, most improper and without merit. ‘These alleged 

se shortecnings ware net included in the ‘preposterous! charges forming 

a the basis for initiating this eppeal over 28 months age; and it is 
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further subaitted that Justice is precluded from offering this 
 ‘ttpunped-up? Gata as an afterthought years later. this agency was 
already repudiated in its jrreguisr and ussonseionable attempt te 
@o this very thing at the CSC hearing in this ease in Eovenber 1955. 
"At that time, Mr Rusdiger, the Commission representative, in response — 
to the pessibality of injecting charges against appellant as to his work 
with the Preade Seetion -ty bringing about an enenduent to the ‘changes! 
| drafted sone five months previously, point-blank stated: 


“There will be no such charges considered in comsstion 
with this appeal? 


(last sentence on bottom of page & of dustice's November 1958 
"Pinal Representations®). 


AS will be recalled, Appellant during his eight years at Justice | 
. always ere efficiency markings from his superiors ‘ranging from 

"Excellent to Satisfactory, or better” (the last ome approved by his : 
then chief, Marvin Taylor, whereby he received an in-grade salary pro- | 





motion just six days before the notice of proposed adverse action against — 
him) and since no “charges® (or even mention, for that matter) were filed 
relative to this last assignment, and no reference or objection voiced 
or stated as to appellant's work between the last two efficiency. ratings 
received by him, there ts no basis for valid or proper charges to warrant 
, the inerecible ané unwarranted separation in this gustancs. © In: support 

of these contentions appellant not enly hes the fores end effect of the 
CSc Rules and Regulations as bolstered by Acts ef Congress te substantiate 


‘his claims but the Feéeral Judiciary as well. In the recent case of -—<— 
Simeon ve Us8.. 113 Cb. Cite 188, at page 199 the Court said: 


"We are net dispesed to find that plaintiff was unable to 

perfora _ duties merely em the basis ef witness! testie 
that work ese Gs et oe ; 

efficiency ratings given him by these same same witnesses. ™ 1-69 








| va is ose rae fen 
iS or supplied 
Ce axa enna 
, Sf ZIVE of our Pederal Judges | 
“as to Marvin Taylor's so-called affidavit of defamation ~---the Com- 
Miia iad ge te Mane dak-At ifs Yopertment of Justion pureane! 
7 ‘file and/or the 7.3.r. peport when he was investigated, and see from these 
sources if he te considered (by those who imow him longest and best) £9 
\bevs any integrity, honesty or ethical fair-play about him. His present 
is - ablegations are truly errenseus, and conform with his evil doings while 
practising at i Sn Massaghesetts. Again, his efferts, combined with 
Denalé NacOuincas' ena their echerts (already well<imewn to you), te 
ae catapult an unsophisticated Uitte secretary <who spent very little of 
ae her period of exployment in the sane effice-roca with appellant, inte 
1 Sadi this shameful picture jast shows their truly low character and the ends 
Y Se WhSeh they will ge te ‘manufacture something detrimental to tlits 
| appellant when they kpey it is improper (and also inadmissible) to 
_ attempt sush wrongs. In precuring rs Shuluan to ai4 and abet their 
a wajust eiuse, Marvin Taylor was not man enough to say that he and this 
ee appellant worked out tegether the charting and system that was inaugurated; 
= that he, and not appellant, had Mrs Shulman do the clerical werk entries 
“a as. eae sodiections eame in (oxplaining te appellant that this was a “dirty 
assiganenf to ask any man to 40, and would) not be offended if his request 


eS 


6g eppoliant to assume the whole responsibility was turned dewn); that 
be while appellant werked on an eimost unbelievable back-log of eases to- 
oS gether with Attorneys Sten Levy (oft ice-mate) and Doug Titus, he, fayler), 
ae Neusrendus to the entire Frauds Section staff commending Messrs. 


4. 7o 
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ease night after night and dictating to his wife three to five hows at 


McGinty, Levy and Titus for the gacenioakserer had done, and were doing, 
and requesting each member of the Seetion to take ll cases apiece for 
analysis and recommendation as to ultimate disposition in view of the 
fact (as Taylor put it) that it was physically impossible for the above 
named attorneys to do the entire taske Why single out this appellant 

to intend The other two are still in the section <-and should be. 

This was the same Marvin Taylor who approved this appellant's rfficiency 


Rating of "Satisfactory, or better” which was received with a salary 





increase just six days before the issuance of the adverse action against 





appellant (mentioned supra). And, no charges issued to cover any period 


subsequent to the receipt of said Justice Department documentation that 





spelled out the within-grade pay increase predicated on the SATISFACTORY 





performance rating, which spelled out in writing on the Justice forms 
specify interpretation (and I quote) “that all performance requirements 
of the position have been fully met". (underscoring supplied) 

With reference to the above discussion,=- which it is still felt is 
far afield and improper for your gonsideration with relation to this 
appeal, Appellant had a conference with Warren Burger in the Spring of 
1953 (Civil Division head), and was allowed after much reluctance to 
show “Ir Burger the contents of his brief case and the work he was doing 
over and above his rgularly required duties -pointing to the long-hand 
comprehensive summaries in the handewriting of appellant's wife which was 


the result of appellant's industry in bringing files heme in his brief 


@ sitting -who took it all down in her own legible handwriting fer typing 





up at Justice the following mornings (Noi Mrs Shulman would not attest 


to that@é). After showing this work to Mr Burger he smilingly remarked: 


| AW 


va 


re = “ a i + - ‘ nee oarunener 


Hescrabie. E dt ang @ “=> Pile BAR? soc@rn 41/27/85 

ont. a sooty, T am atvadé I mato o misteke. You just forget all 

[ heat this matter. ‘I will straighten 1¢ out.” Ze then put his arm 

F apeund uy thouldere and walking me to the door of his office repeated thet 
; hp wae Gtve he hed mage eo uistake. Some time later he (Burger) sent fer 

ae * an sorry, Mr No@inty, you mast go. iy orders are coming 
, fren ‘upsstaire.° Mt a 

In the opening statement of the Department's argusent on page 4 

: nate ‘thet eppeliant had been repeatedly informed by his supervisors 

* ever since September 1950 that his work was completely unsatisfactory" 








« Paght through to the end of the attached affidavits are falsehoods galore. 
* fhe Department kmows that the quoted statement is totally false, and 


< these same people involved in perpetrating this fraug on the Comnissioners 





+ re the same would-be epposing witnesses whe were cloaked with the auth- 
.. CPLtY to give the "Satisfactory, or better” ratings over the years. Their 
{ statements stend denied. 


he 


Im conslusicn, this eppellant wishes to make a few edditional 





ecumemts relative to this latest filing by Justice: Never has appellant 


74 


y ween indicted, comvieted or sentenced (nor has he served even one day in 
a confinement in a jeil er bastian of any kind). He was given only two 


o 


,;. Geouments ef separation from the Armed Forces, a. an *Honorable Discharge", 
* and be separation as en officer for the “Convenience of the Government". 
_ Tho 1940 instance at St Paul was the involuntary squabble placed in the 


‘* Qemnission record previously when end whereby appellent wes struck from 


behind as hs sat eating in e restaurent- by an inebriate, who mistosk 


wee 


eypellant for: sone one else. Your f%les show the police record in that 


& 


P to “Charges Gisuisces -- lack of sufficient evidence”. Republishing 


472 
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ef the vieLous Midel (against appellant) initiated in 1965 in the fors 
of @ notarized effidavit, long after being fired, te the effect that — 
appellant had violated the Hatch Act and awmdry akin Federal Criminal - | 
Statutes again shows the caliber of the men you Gentlemen are dealing 
with in the Department's Civil Division. They know that appellant had 
mo such letter to shows; did not know any thigh Pennsylvania political 
committee person’ 3 4ié net show any such ietter,- and vas up an Penne 
sylvenia ondy © part of Election Dey in 1982 - ané hed not been there 
for months pricr to that to the best of his recollection (appellant's 
leave record at Justice will substantiate that!). JF that fact were 
trus, you Commissioners must agree, these officials would harp on that 
as their Noe 1 point in their soecalled “Charges” of May-June 1953. 

| Again, in affadavit form (ana page, nd para.,of said eaeffadavit), this 
Mervin Taylor speaks of appeliant that “he was suspended by order of 
Assistant Attorney Generai Burger on April 28, 1953° (underscoring 
Supplied). That particular verbiage {'SUSPEND?) was used in excluding 
this appellant from the Justice Building. It is also well known thet 

it is illegal to “suspend” an employe in cases of this kind where ' Job 
performance’ is at issue -~end the Federal Court of Claims has reiterated 
that this is so only a few short months ago (allowing the employe recove| 
ery for this unlawful ‘suspension’ and depriving him of his leave). As 
to Deputy Rogers testimony before a subcommitte eomprising two Senators: 
first, dr Rogers was “slipped” in to the Burger nomination controversy 
without being swornm,- and consequently his URSwORE testimony deserves no 
eredible weight, which, without cerroborating his statement by produeing 
saic document, is of ne werthy izpert. Purthermore, on reliable authority 






73. 
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| it is learned that said Mr MeGranery denies that he ever put this 
appellent’s name on any such list (it is also submitted that such a 
list, without following the proper procedures as prescribed by you 
camnoeseere ang enacted into law by the United States Congress 
. would, have no effect or stature whatsoever). Therefore, in view of 
the faultiness of the ‘charges’ in this case and recognizing the 
: Gesperation attempts of the Department to delude the Commission and 
“Sanday the water” so as to obscure the main issues, it is earnestly 
vequested that you good, tried and true Commissioners rectify this 
anomalous ané shabby situation without further views o=- delay - and 


restere appellant to his position and emoluments. 


Respectfully yours, 


John J. McGinty 


In duplicate 

é City ef Philadelphia ) 
(~ ) SSe 
— State of Pennsylvania ) 
“es The above mentioned JOHN J. szcGINTY appearea oefore me, 

a Notary Public, in and for the City of Philadelphia, Comnon- 
£ wealth of Pennsylvania, on the 24th day of November, 1955, and 
. avers that to the best of his knowledge, recollection and ability 
a the foregoing statements are true. 
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Good are >. lL ea shciia 





Claims Division, Department of Justice 
(Organiantion—Indicate 





Efficiency rating: -. 


abner.) 


SEP ] 2 1950 ” _..— ..._Assistans Aiwcney General 


iene en = mee ee ee + ee + ee eee ee reee 


@ cne-ctep salary 
empicyes’s pay rate is above the Stadia cats te tae ae tie oes 
step in six-rate grades). 
An efficiency reting of ‘Unestisfactory” requires that the employee he 
dismiseed or reassigned to other work im which be could be reasonably 
ox to render satisfactory service. 
ree oon 8 eevee © eeiermining tie Geter Si whieh aie: 
ployess are affected by reduction in force. 


Appeals 


If you beltwve your rating is wreng. you should fret discuss it with 
your supervisor or personne! officer You be have the right, if your position 
te subject to the Classification Act, to appeal] your rating within certain 
time limits to a board of review established for your agency. Appeals 
er requests for additional information concerning appeals should be 
addressed to the Chairman. Board of Review, care of Civil Service Caom- 
mission, Washington 25. D. C. 


You are entitled to inspect your efficiency rating shoot (Standard Form 
$1). or a copy of ft, upoa request to your supervisor or personnel officer. 


Your efficiency rating is an official resord of the way you are doing the An dficiency rating of “Geud.” “V Geod.” or “Excellent” is 
ih inavaile salned 
' 
| 
You are also entitled to inspect the fina] ratings (not the rating forms) | 
in mation. | 
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INTERPRETATION OF PERFORMANCE RATING in a lower subgroup for reduction m force purposes which means 
the such an employ: 3? wil be seporcted from the service before 
Your performonc. rating 1. on officic! record of the manner in winch ony employees hoving a “satisfactory” or better rating. 
you ore meeting the performonce requirements of your position. 
Outstending {0} means that al! aspects of perfor: ance not only exceed APPEALS 
formal requirements but ore outstanding ond deserve special commenda- If you believe your rating 1s wrong, you should first discuss if with 
tin. y ur supervisor or Com nistrot: 2 officer. If you are not satisfied on 
Sutesfoctory (S) means that all performunce requirements of the pow: tion impartial review of the roting may be obtained from the Performance 
hove been fully met. Rating Tommittee oppointed ty the Acmiristru’ ve Assistant Attorney 
Josatisfactory (U) means thet performonce dic not meet the req rements Genera.. The request tor gush revew mutt be in writing and filed with 
of the position. the Cmef of the Personi el Grancn win 3D days of the date of receipt 
usg %* PERFORMANCE RATINGS of notice. Theraques tor rewew:ralit  spcorted by c detailed stote- 
Performonce ratings of “sotistoctory” or better will be used as the bosis ment of the reasons tor sopeci. Emg.cyees receiving “satisfoctory” 
for periodic sclory xcrecses ond longevity ncreases 2s provided Dy low rotings moy oppea! ts te Performs Le Rat'ng Committee or the Per- 
ond w'!! be considered in moking promotions to higher grades. An empioy- formance Rating Boord of Rev'sw Dut may not do both. An appeal to 
@@ wh> receives 0 rating of “unsatrsfactor: “may not be permitted to re- the Performance Rot'ng Bocrd of Review is tried by submitting ¢ 
main a his position. He must be reossi¢ ed or Gernoted or if no suitable written statement in trichiccte addressed to the Chawman of thc 
voconcy exists he must be removed from the service for ineffiency. Boord. core of Civil Service Commission, Washington 25. 0. C. £ 
* Mf the employ! 15 reo igned ne mus! be pard the mimmum so sry rate of S.A. ANDRE. TA 


the new position; if he :s demoted his scicry mey not be obove the middle Ati aeatiie 
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‘Star's Joseph Young The Federal Spotlight 


Cited forRen- ting at Unrest of Employe 
Civil Service Parley Under New Friend 


By Joseph Young 
Spec.al Dispatch to The Stor 


The last few months have seen a de 

NEW YORK. May 8—Joseph im the fortunes of Government employe 
= , a he great unrest and oneert aints of 
Young. Federa! Spotlight col- .,. : 

‘ umnist. of The  WVashineion ally ‘ading as the admini‘tration is ms 
Star. tonight was honored by °*¢tt ites toward Fedcra! employes. 

the Eastern Regiona) Conference 










Not only ts tne ad 
is bucking up 


ministration tak{f 


its words with 









































ventugs at the Roosevelt | Sud 
streets N.W. Tickets are on 


| of the Civil Service Assembly of 


'the United States and Canada si ‘ sonnel} 

for his “outstanaing” reporting , “° ‘0! years has Congress 

| : — been present- A og 

of Government personnel news. (000 sign Presid 

| As the assembly. composed of emesis and invita 

| Federal administrators and per- forward-look- anothe 

; sonnel officials and their Cana- ing program strat 

| dian counterparts, closed its an- ¢or Pederal system 

nual conference here, it awarded 

| employes as On 

i Young a special citation for hes been KUbs tration 

coverage of Government news. nitted this Nbera! 
In making the citation. the as- year by Pres- wene fits: 

sembly noted that it was the ident  Eisen- ree 

first award it has ever’ presented hower and the neal of ¢ 

to a newspaperman in its 48- admin istra- eral pa 

Nemesiiee Praised. ’ The admin- programs 

The assembly also expressed tke oe a peed teres pensatic 

_ {ts appreciation to The Star for os : i hai Pikeent Over TIES 

‘its comprehensive coverage of > °> Oe ie Coes ae eek EOE 

| news affecting Government em- ployment. with the result that more uf 

| ; most employes are reasonably 


' ployes. 





‘tant role in focusing the atten- 
lion of our Nation's legislators 


and executives on the personnel | 
















sure of retaining their jobs. 


| Tr» «) 
In its award to Mr. Young. OE sibipias ‘a - In sub 
the assembly cited his ‘fairness The Bem at ee probably ne Prpsicen 
fe ne wors! one that Federal workers occasion 
t Fenner, while trying te pre- | and objectivity” in reporting the .. 4, experienced. as far as un- tree Ga 
Opera Association's produc- | Government scene. “Mr. Young's CE ere _ that Gov 
pted se frequently he cuts the Outstanding and comprehensive Se ee ee pier Peta its emplg 
long with “The Medium” Tues- ,TeP0rting has played an impor-. ap) ‘ ‘ : en CUES 


This situation stemmed from 
two factors. First. a new admin- 





























program 


ers in p 


Be su 


and the Whyte Bookstore. — probiems of public employes.” 29 scars of opmention rule Bee, the iat 
—Star Staff Phote. \ the mbly said. | pete a ey gs ae 
sing assembly ond. the new administratio® was) peg erg) 
F At the assembly's closing ses- pledged to economy and the gai. g 
A Vict Nam had been accepted in ‘sion, Cjyil Service Commissioner aboliiion of as many Govern-  perening 
he conference room—at one o acne Nore deearee Tt pet= ment jobs as it considered uB-  pignt rag 
nine tables set out for the in-S rather than po- necessary. pei eat 
dividual delegations—only be- litical patronage presents the! The economy drive plus the WMAL 
pause the shooting could not greatest danger to the merit antagonism and suspicion that , 
be ended any other way. Their system. |some of the Republican admin- ‘ 
presence, he said, could not i= “Political patronage is not a istrators had toward their in- Memori Oe 
Bh as recognition. great danger because it is always rited employes combined to Br ig. G 
Betrayal Laid to Reds. out in the open and can be ex- (Play hob with worker morale. Engineer 
Mr. Bidault referred to the} Posed.” he said. “But personal @ This distrust and suspicion {8 pjistrict, w 
loriously unequal combat car-\patronage has ex'sted for many PSlowly facing and more and more gery ice fo! 
‘ed on for 55 days” at Dieg y ny more Aig re .d Rartment and BESHCT esc past pring 
Phu. He remarked poinglly Cy person: Sele SnD People Ate LMRINE ‘School. ‘at 
y that the Communist TUTTE AST aN F attitude toward iid the schoo 
k was launcked “on the v “aiGNiglee ti, Sscia ARETE ee ee pe ee ie 


























of the scheduled date 
b conference of Geneva. w 
t alone should norms 


oH is not the first time ss pu gales a slat A great deal of credit for this 
words were cruelly betrayed 1 ae hioore dec gales | friendlier atmosphere beloncs to | 


acts.” 


A of Red China‘’s Foreign 


if this viewpoint really were 
by his Communist cal- 
e “it would seem to be ad- 


ous.” 
pe independent nations of 


e silenced the cannons.” He | I 0 ae TTT 


Ir. Bidault also referred to | 


- ‘ie = i 
Asia for Asians’ declara-; ne agencies than the Civil Serv- 


ster Chou En-lai. He said, 











ats! ; people in key po- 
| sitions coOnpuyol Lhe bromouons 


Ho a men od even uit 


Piedges CSC Efforts. 
The solution rests more with 


ice Commission. Mr. Moore said. 
While the CSC can aid the 


!agencies tn setting up progres- 


sive personnel systems, it is up 
to the agencies to operate the 
programs to make certain that 
persona! patronage is eliminated, 
the commissioner went on. Mr. 
Moore also toid the assembly the 
CSC tl! try to speed up actions 
on employe appeals from adverse 
agency personnel actions. | 
The comntission also is work- 


als, 


e greater participation of em- 
Dloye activities by agency offic- 
as well as new policies de- 
| Signed to strengthen personnel | 
}admuinistration. 


President Eisenhower as well as | 
Civil Service Commissioner Ph: lip | 


Young and George Moore. They 
-have patiently and successfully | 


convinced the Republican 
istrators that Governme: 


dmin- 
t em- 


ployes are devoted and faithful, 


workers, regardiess of wh.ch 


‘party is tn power. 


SECURITY PROGRAM — Of 
course. no everything is 100 per 
cent rosv One cloud on the ho- 


rizon is the admunistration’s loy- | 


alty-security program. 

There have been some inci- 
Gents where employes suspect 
that their colleagues have deen 


a dace oka ing fo improve employe traning ‘suspended as security risks e- 
He st ported Mr, Proerachs and obtain greater Cause they were liberal Demo 
said tl: conference Utilization of employe talents, crats rather than because of 7b 
Mr. Moore~satd. | character defects or subversive 
Rene Gravel. Civil Service beliefs. 4 
‘ * e nr | Roy ¥ oh = 
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NOTICE OF OFFICIAL 
EFFICIENCY RATING "™";nccanoms 


as f@4pTil 1, 1950 ___ based om performance during period from April 1, 1949 4, 
ATTORNEY _ 





Claims Division, Department of Justice _ 
(Organisation —Indicate 








«X) sreciaL ( ) 


Mar. 31, 1950 
(type of Legal Work: 


GS-12 


womens ee ee ta nn ee + eee = oe ee. 


(Title of position, service, and grede) 








Efficiency rating: -- eae —_ been creer tenes eens ae no wene semen nnemeecene commas 
ee aS . sis sep ita Aron Gatto 
(Date of wotifiontion ) (Tide) —r 
Interpretation of Piiciency Rating Significance of Efficiency Ratings 


werk of your job. 
ere a Se teportant ef the 
work was outstanding there was no i= 
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! 
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Inspection 
You are entitled to inspest your efficacy rating sheet (Standard Form 


51). o¢ a copy of it. upoa request to your supervisor or personnel officer. 
to | See eS SEN COLORS Anat: he. een Sormae 
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SESS) eee 


U. S. DEPARTMENT OF JUSTICE 


| 
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An dicteney rating of “Geud.” ~V Geed,” or “Excellent” ie neces- 
ealary advanemment. 
6 one-otep salary reduction if an 
employes’s pay rate is above the middle rate for his grade (the fourth 
step in eix-rate grades). 
An efficiency reting of “Unsatisfactory” requires that the employes he 
Giemiseed or reassigned to other work im which he could be 
ex to render satisfactory service. 

ratings are a factor in determining the order in which em- 
ployess are affected by reduction in fores, 


Appeals 


If you believe your rating is wrong. you should fret discuas it with 
your supervisor or personne! officer You have the right. if your position 
fa subject to the Classification Act, to appeal your rating within certain 
time limites to a beard of review established for your agency. Appeals 
er requests for additional information conoerning appeals should be 
addressed to the Chairman. Board of Review, care of Civil Service Cam- 
mission, Washington 25, 1). C. 


1@ -anase-6 
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NOTICE OF OFFICIAL PERFORMANCE RATING 


INTERPRETATION OF PERFORMANCE RATING 


Your performonc. rating 1. on official record of the monner in winch 
you Gre meeting the performonce requirements of your position. 
Outstanding (0) means that cll aspects of perfor ance not only exceed 
forme) requirements but ore outstanding and deserve special commenda- 
fin, 
Sutrsfoctory (S) means that oli performunce requirements of the po».tion 
have been fully met. 
Jnsotistoctory (U) meons thot performonce dic not meet the req rements 
of the position. 

US@ OF PERFORMANCE RATINGS 


Performonce ratings of “satisfactory” or better will be used as the bosis 
for periodic solory xrecses ond longevity ncrecses x provided Dy low 
ond wl! be considered in making promotions fo nigher grodes. An employ- 
@e wh recesves 0 rating of “unsatsfoctor “my not be permitted to re- 
man A his position. He must De reossic ed of Gemoted or if No suitabie 
voconcy exists he must be removed from the service for ineffiency. 
4 the employ: 13 reo Wgned "¢ mus! be pad the mimmum $6 dry rote of 
te new position, if he is Gemoted his sciory May not be obowe the middie 
step of “ne lower grode. A rating of “unsatisfomfory” places on employee 
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5. Employee’ ; an (anc social security account number wren aoDropr ate, 
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4 BASE PAY | OVERTIME 
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a J Perioce stes.incesase = L_} Payadustment (LJ Orher ster mase 
14, Effective Ber a- 16 Ci "se 197 “etm 4 ary 
a ) gu rat ako face 
; n/26/3 rolfetisa $7 , 840 $8 ,0k0 
19. LWOP cata (Fil! in aprropriace spaces Cowm’ 4 Ow 
a during fotiowing periods) 
. 


Period(s): 


ee No excess LWOP) Tota excese LW oP 


STANDARD FORM NO. !126@ Revised 
Form prescribed by Comp. Ger, 
Nov. 8, 1950, Genera! Regu'a’ 
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Jf 19 #s° 0 45,00 


NSS tse (25.00 
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in co lower subgroup for reduction m force purposes which means 
fhe such on employ 2 wil be separated from the service before 
ony employees hoving a “satsfoctory” or better roting. 

APPEALS 


if you beheve your roting 1s wrong. you should first discuss if with 
y ur supervisor of ode nistrot: = offcer. If you are not satisfied an 
IMPOrtG! review cf the rating may be obtaired ‘from the Performance 
Roting Lommittee oppointes ty tne Admiristru* »e Ass. stant Attorney 
Gererc,. The reques! for such rewew mutt Dew writing and filed with 
the Cmef of tne rere el branch = 9 3D days of the date of recept 


of notice. Theraqe. forreview “ollt spcorted by o detaved state- 
ment of the reason= for oped. Eme.cvees recenving “satisfoctory” 
rotngs moy appea! tc te Perform se Rotng Committee or the Per- 


formance Rating Board of Rev's~ Dut may "ct do Doth. An appeal to 
the Performance Rating Bourd of Review is ‘red by submitting ~ 
written sictement in trchiccte oddressed to the Chawman of thx 
Boord, core of Civil Service Commission, Wosmington 28. 0. C. ¢ 
S.A. AMRORE . TA 
Lei mee yeotive 
Assistont 4 orrey General 
uy ‘e a re ae ee ee 
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| 6 Grace ant salary 
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MAY, (954 
\Star’s Joseph Young 


Cited for Ren~ iting at 


The Federal Spotlight 


Unrest of Employ 


Civil Service Parley. Under New F riend 


Spec.at Dispatch to The Stor | The lest few months have seen « de 

NEW YORK. May 8 —Joseph! in the fortunes of Government emyplove 

Young. Federal Spotlight cole)... | he great unrest and uncertainty of 

umnist. of The Washington! 2°¥ “ding as the adminitration is m 

Star tonight was honored by | OSes loware Bedera) emploves 

. < ¢ , Not Wy te ¢ “Amorns.te {qr) % 
the Eastern Regiona! Conference ilps Wil Rieter ag ici 





[38 Backing up its words with? 


of the Civil Service Assembly of! 
ithe United States and Canada 
for his “outstanaing” reporting 


‘of Government personne] news 
| 


| As the assembly. composed of 
| Pederal administrators and per- 
; sonnei officials and their Cana- 
| dian counterparts, closed its an- 
, nual conference here, it awarded 
| Mr. Young a special citation for 
‘coverage of Government news. 
In making the citation. the as- 
| sembly noted that it was the 
| first award it has ever presented 
to a newspaperman in its 48- 


























































| In its award to Mr. Youn 


the assembly cited his “fairness 































jactlor 
| No for years 
been present- 
ied with a pro- 
‘gress. ve and 
fo: ward-look- 
ing program 
for Federal 
employes as 
has been sub- 
mitted this 
year by Pres- 
ident Elsen- 
Nower and the 
aldm in istra- 


Congress 





has 





year history. tion. 
Newspaper Praised. |The acmin- 
The assembly also expressed ane go coed catd: Boss 
its appreciation to The Star for : a ’ 

i {ts comprehensive coverage of = aietetties oe i ee ae 
: 3 oe 2 yment. with t result th 
Ford gai Government ¢m- int employes are reasonabls 

rages. sure of retaining their jobs. 


The past vear was probably the 
wors' one that Federal workers 























Prps: a en 


teity” o¢ca>ion 
¢t Fenner, while trying to pre- | and objectivity” in reporting the sike expetienced, us far 25 Un — pa 
Opera Association's produc- | Government scene. “Mr. Young's 2.) and uncertainty was con- 7° 
pled se frequently he cuts the Outstanding and comprehensive cerned Morale was at its lowest See 
with “The Medium” Tues- TePorting has plaved an umpor- epy, Sear 
‘tant role in focusing the atten- he gry artic tr ee eee 
venrnge at the Reoseryelt Audit “on ot 6 Nation's legisiato Iyhis situation stemmed from 
streets N.W. Tickets are on a: BLOTS two factors. First. a new admin- eee 
and executives on the personnel ,. . = 
and the Whrte Bookstore ae istrauon came into power after the at. 
; ° problems of public employes,” oo rs of a ara, 
tar Staff Phote. \ the bly said 20 years of opposition rule. -  ploves 
— micas enremend ‘ ond, the new admimistratio@ Was Fegerg! 
At the assembly's closing ses- piedeecd to economy and the gays g : 
a Viet Nam had been accepted in ‘sion, Civil Service Commissioner aboliion of as many Govern-  perenin 
he conference room—at one of MEY per- ment jobs as :t considered un- ign y +, 
nine tables set out for the in-“ rather than po- necehsary. p.m 
Gividuel delegations—only be- litical patronage presents th The eccnomy drive plus the waar 
= the shooting could not greatest danger to the merit antagonism and suspicion that 
be ended any other way. Their system. some of the Republican adm:n- 
presence, he said. could not ©, «political patronage is not a pistrators had toward their in- Memori 
B as recognition. great danger because it is always rited emploves combined w Brig. G 
Betrayal Laid toe Reds. out in the open and can be ex- fPlay hob with worker morale. Engineer 
Mr. Bidault referred to the} Posed.” he said. “But personal This distrust and suspicion 18 District, 
loriously unequal combat car-Qpatronase has ex'sted for many owly facing and more and More se1y ice fo! 
ed on for 85 days” at Dt 4 more devious.” artment and acency heads pus: 
Phu. He remarked po . Soe ie Desbie se GS: Sriuel. 
that the Communist Poatronage Is pracnord Dy Fattitude Loware their ibe: schoo 




















k was launcked “on the v 
of the scheduled date 
conference of Geneva. w, 
ospect alone should normally 
e silenced the cannons.” “Het 
is {1s not the first time | 
fr. Bidault also referred to! 
“Asia for Asians” declara- | 
A of Red China‘s Foreign 
ster Chou En-lai. He said 
if this viewpoint really were 


Piedges CSC Efforts. 
The solution rests more with 


tce Commission. Mr. Moore said. 
While the CSC can aid the 
agencies in setting up progres- 
sive personnel systems, it is up 
to the agencies to operate the 
programs to make certain that 
persona! patronage is eliminated, 
the commissionér went on. Mr. 
Moore also to!d the assembly the 
CSC wt!) try to speed up actions 
on employe appeals from adverse 
agency personnel actions. 


cee on nthe The comutission also is work- colleagues have deen 
regimes Leos ead ing fo improve employe tragn’ ng as security Tacs De- 

: ported Mr, Prosrashs and obdtain greater Cause they were liberal Demo- 

: conference Utilization of employe talents, crats rather than because of any 

: diseuss MI. Moore~sutd. character! defects or subversive 
Fi ae Grave! veliefs. | 
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See 


the agencies than the Civil Serv- , 


Civil Service_ 


; This may be seen in 
e greater participation of em- 
ctivities by agency offic- 
jals. as well as new policies de- 
= | Signed | to 
administration. 


frienditer atmosphere 


Young and George Moore. Thev 
have patiently and sags pad 
convinced the Republican 

istrators that i panne ea em- 
ployes are devoted and faithful 


workers,| regardless of whch. 


'Dartv ts iin power. 

SECURITY PROGRAM — Of 
course. riot everything is 100 per 
cent rosy One cloud on the ho- 


rizon is the administration's loy- 


alty-secultty program. 
There |have been some 
Gents where employes suspect 


ine: - 






. ”- 
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4 De ’ * +. 


strengthen personnel | 


A great deal of credit for this | 
belonc.s to! 
President Eisenhower as well, as: 
























TO : James ¥EcGinty DATE: April 27, 1953. 
9 ik FROM : Warren 5. Eurger, Assistant Attorney General - Civil Division 


UBJECT: 


You are hereby notified that commencing with the close 
of busiress Monday, April 27, you are suspended from your er- 
ployment as an attorney in the Department cf Justice for a 
period commencing Tuesday, April 28, until May 25, pending in- 
vestigation as to your competence and fitness to contime your 
employment. You are placed on anrmal leave commencing as of 


Tuesday, April 28 to May 25, 1953. 
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STANDARD FORM NO. 64 


Office Memorandum © UNITED STATES GOVERNMENT 


TO : 


FROM 


SUBJECT: 


John J. McGinty, Atterney” 
Fraud Section 
Warren ZE. Burger 


Assistant Attorney General, Civil Division 


You are hereby requested and directed to go on anmual 
leave effective the next working day following the close of 


business, Friday, Mey 29, 1953, and to remain on 


U 


until Monday, June 22, 1953. 
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DATE: May 29, 1953 


annual leave 
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ay |THE FEDERAL SPOTLIGHT ea co 





OfSce Dep 
> | Co R . ‘2 new one 
-_ ngress to Review er: 
1€3a- : previously 
“ain : FE 'for the 
boat 90- Day-N otice Ru i j ng ‘and the At 
ss lston, = 

nis “By JOSEPH YOUNG ‘shief of t 
derts, The recent ruling by the Cnited States Court of Appeals that mission's 


reine the Government need not give a 90-day warning to inefficient will speak 
f 210 employes before firing them faces a challenge in Congress next'Service E 


Park, vear. oS ee 
south The appellate tribunal held that Federal agencies need not Of the Dis 
adhere to the °0-cav warning vrovision of the 1950 Performance ter. Inter 

. but Rating Act. The provision states SS ee as Personne’ 
m. that employes are to receive a Ployes feel that it is more than Tity, at J 
OE ic ethoninie inal Ghely werk coineidence that the room xtes|Anthony 
ning. 3 J 3 2 were raised right after the per /appointe: 
3:30 :S unsatisfactory before they are ¢:em travel expenses were in- ficer of t 
fire given an “unsatisfactory” rat- creased ministra! 


into, “t t acen- ‘«_ * # oeen wit 
a ing. The cour po a0 that agen UNIFORM ALLOWANCES— Bernard 
cies could fire these employes ‘Factory 
‘The up-to-$100-a-year uniform ; 
--— under the speedier provisions of calinwancns: Bike Wadeeal Gack thas reti: 
the Lloyd-La Folietts Act. : +s r : TK-\vears of 
It However, at least several mem- ©? WhO wear such garb are not He rec: 
lpers of the House Civil Service Subject to Federal income tax.of com 
\Committee, which initiated the This was stated specifically in Admiral 
(P).|1950 Performance Rating Act.'the Federal Employes’ Unifor: a easier 
two/said they will act to nave Con-!Allowance Act. inf me Se 
', of gress review the situation to see; Recently some Veterans’ Ad-\onnd sei 
on-|if more specific legislation is{ministration units deducted tax/preau c 
14-{needed to protect employes. {from the uniform allowances iy. Inte) 
| They point to the official re-igiven employes. However, VA'S: nission 
aty!port of the House Civil Service|Central Office here ordered the aris wie 
ble|subcommittee on performancejtax deductions refunded and 


nt{ratings which stated that thejstressed that no future tax de-l erotics 
w |90-day warning “was enacted/ducticns should be made. promoted 
kd Congress to make certain that eRe F 'Hottenste 


ing 
dly|Pederal employes were first] Caprrar, ROUNDUP—Linds- McKinley 
H. Noble has been appointed Mrs. Mar 


‘WE MAKE COLLEG 







~ |ance up to standard before they/® - 
atly'Were summarily discharged. 
the! While the subcommittee rec-!@ 
hegre that there are a nunfber|@ 
—~ Of improper actions which canis 
sti be covered by the Lloyd-Laj¢ 
uco Follette Act, it feels that where 
\job performance is primarily 
concerned, the provisions of the 





Congress that the 90-day warn-|# 
ing method should be used in 
jali cases where an employe is/§ 
raccused of doing unsatisfactory'{ 
l work. if 
from! James Campbell, president oft 
+» W4S\the American Federation of Gov-'@ 
dUityiernment Employes, says that if 
tcane acencies ignore the 90-day warn- § 
ls UP ing provision “we will have no,& There are many 
{ one alternative but to go to Congress'@ « few measure 
rhis-'and ask for legislation which'@ college man. O1 
were would spell out in unmistakable'g) —Rolled collar 
detail the obvious intent. of Con- © Oxte 

four gress when it included the 90- 
class day warning provision in the 
Some Performance Rating Act of 











Also Mad 


e 
nded' 1950.” : 
2,000 *_ 2 * @ 
YOU CAN'T WIN—A noe § & 

{1 five;of Federal employes report that 

isince the new law raising the, 
2.300 travel allowances of Government, 
to Tiworkers went into effect, some 
cal-jout-of-town horels which offer, 
‘lion special rates to Federal employes @ 
have increased the tak Tee - © 








CITY OF WASHINGTON ). 
DISERICT OF aad 

COMES NOW LLEWELLYN A. LUCE and, after being first duly 
sworn, deposes and states ap follows: 

THAT: he is an sttorney st law with offices at 937 Munsey 
Building, Washington, D. Cg thet he hes been engaged in the 
practice of law since the yeer 1927 and is a menber of the bars of 
Supreme Court of the United States, the Court of Appeels for 


the District of Columbia, the Court of Cleins of the United — 


Etates and slse is a member of the bar of several of the 
judicial circuits; 
THAT he was ettorney for the cleimant in the case of 
Florida Denydration Company, “>o. 48873 in the Court of Claizs 
of the United States; thet this case involved the provisions 
of the Lucas Act in which ceases very few of the claiments were 
successful on account of the administrative interpretations 
of the Luces Act, the adverse decisions of the courts and the 
vetoing of dvills in Congress for relief. 
THAT while this case wes pencing before the Court of Claeins 





there was also vending the cease of Fogerty, Trustee v. JInited 
States; that there was also pending vhile this clein wes before 
the Court of Claims the case of Centaur Construction Compeny 

v. United States; that this case involved not only the tnter- 
pretation of the law Dut also problems in| accounting; that 


during the provress of this cese it was erranged with attorneys 





in the Depertnent of Justice to have the books of the clsinant 
examined by éeccountants in the Federel Burea: of Inveeticetion 
in order that e stivulation of the eccounting festures night 
be reached; that this examinetion of the books, however, was 
nostponed from time to time, awaiting djl eee nf the courts 


involving the legal prineivles end also for the ourvose of 


fi: 








. arranging appropriate tises when representatives of the elaimant 
and the Bureau of Investigation might conveniently get together 
upon the proposition; 
1 THaT the affiant had discussions and conferences with 
5 representatives of the Department of Agriculture and attorneys 
in the Depertzent of Justice; that affient was finally orvosed 


‘ in this ease by John J. McGinty, Esq. of the Department of 
a Justice. However said MeGinty was not the original attorney 
oF : in the case and I was edvised after the proceeding had been 


pending for some time that the case had been transferred to 
sli Mr. MeGinty for handling. | 
THAT on or adout May 11, 1950 the Commissioner of the 
, Court of Claims sent me a copy of a letter which said Cozmtis- 
sioner had forwarded to the Department of Justice, stating 
thet it was generally understood that the Luces Act cases 
P would be held in eteyence vending the eetion of the United 
States Supreme Court in the case of FOSeERes- trustee ve Inited 
States: Also there were from time to eee pane defore 
‘ Congress for relief under the Laces ace ae 
THAT 1t wes wy opinion that the cane wena: Febery de 
settlec, either es 2 result cf the Fogarty @gs@, hen ‘finally 
* decided, or the pessing ty Congress of the verteus Bills for 
a relief. As I recall three bills for relief were introduced in 
Congress; there were et least two. It is my further recollection 


- thet two of the bills et least were passed by Congress end 

. vetoea by the President of the United States. The lest vending 
: will for relief wes A.h. 3436 on whieh the Senate Comittee 
: rendereé s repert on Mirch 29, 1950. Thies wes for relief of 
2 
> a 


f.¥ 








ee Sate: 
Hy, LEER : 
neato: iter Sie: tases Bet and wittaliy 


fi . vas representing: 2 “tuformed the attorn 


PM icie 


ca or the Court of Cleins. I feel, of course 
- Corstetels et the Deperteent of Justice and 


< - Cletas mew abont these pending bills; 
THAL the ease of Fogarty, Trustee v. U. 


finally decided sfter spreal to the Snited 
Court. At I recall, this case was decided 
although I do not mow the exact date. Al 
relief, which wat, as f recall, H.R. 343 
but was vetoed by the President of the was 


- 


effected the clainant 
eys at the Departzent 


eS Justice abode this bill end also advised the Connissioner 


» that both the 


et the Cocrt of 


Swe 340 JE. 8 vas 


States Cuprene 
late in 1°50, 
othe last bill for 

wes pessed by Congress 


ted States, 


THAT after the decision of the Fogarty esse and the vetoing 


of the bills I received s capy of 2 letter 


ment of Justice by the Comnisstoner of the 


May 3, 1951. In that letter the Court of 


written to the Depart- 


Court of Clains, tated 


Claims suggested to the 


Department ef Justice that the new rules with rescect to sunzery 


judgment would be effective 2s of May 15, 
further suggested that 
51 could be filed as a teans of presenting 
Florida Dehydration Conpsnv case to the Co 

GHA? thereafter the Derartment of Jast 
sidered a sowewhat speedy action end filed 


judguent. 


1951, just a little over thirty days after 


motions for summsry judgment became effect 


Clains.  Theresfter when the Court cf Cla 
ease wes doriefed end erguec by bot sides, 
faced with adverse decisicn 
anc elso with the fact the bills 
As I recall the argument before the Court, 
Zelt after th 


ergument on both sides and I 


As T recall, this was filed on or ebdout June 


for relief 


11941 end the Consisatorer 


a motion for suwnary judgunent under Rule 


the issues in the 
urt of Cleins. 


fee tonk wheat cone 


ea motion for sun7ery 


7° 
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| the piles resvnecting 
| 
ive in the Co:irt of 


ims convened the 


‘The unders!enea wee 


1s in the Fogarty ard Centsur cases 
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Swe sble argueent ef the Depertaant of Sustiee, 7 vente 
: Mr. Nebinty, whe exgued the ot ted tothe. 
‘Peet that the etremetances. ef wy case cone within the Pégerty 


“2 gd Centaur deetsicas. the ‘ease was finally Goeided ageinst . ‘ 





2 ec ay elient, 121 C. Cls. 89. a ot as 


: ee As I recall, I filed 6 pettties fer! eertiorert to the ee: 


} 
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Der gs La Be: 
Supreme Court of the United States, dital-we denied, Binet °» .. 
sp) tat ane we nove ton ettewptial tg chants S11 tn comers, a 


<aat 

Tey 
? 
rs 


“Pee tae relief of the clatmat. ; Peis ae 
CARE TA 





a. ej I might close this orrigertt by etating thet ja ny epsilon” : 
= __ the ease wes handled. very Sty wtih minty, | bot in the eee 





ae? . 
a 
.. 

CLS te 


» 


fF L3 eral of Pennsylvania) ie inte Be 








ALL PENNSYLVANIA COLLEGE ALUMNI ASSCCIATICN 
OF | 
WASHINGTON, tO" 
4700 Connecticut Avenues, 
“eshingtcn Oy bs Sx 
April 20, 1953. 


Deer Senator Duff: 


You will recall that when I sew you on 4pril 25 I told you that we expected, 
et en Executive meeting on April 16, to ep: rove formally the award of the 1954 Citation 
of this association to Dr. Milton S. Eisenhower, Fresident, Fennsylvania State College. 
Aleo, that et our ennual meeting yesterday (April 18) Curing e@ visit to Dickinson 
College, Dickinson School of Law, and the U.S. Army War College in Cerlisle, we would 
adopt the program for 1953-54 (including the Citetion Luncheon, February 6, 1954, at 
the Shorehem Hotel) and would elect ea new resident, John 5. lucGinty, renn Stete. 
All of the foregoing is now fait accompli. Mr. McGinty was elected unenimously «nd 
Will receive the united Support of some four thousand alumni of 56 Sennsylveniea col- 


leges which have alumni in this area. of these, less than 50% sre Predera) exployees,. 





I was shocked to learn fron Me. McGinty yesterday that on ‘pril 16 varren Burger, 
Assistant to the Attorney General in charge of the Civil ivision, U.S. bepartment of 
Justice, demanded that Mr. MoGinty resign as a trial at‘orney. <her kr. mcGinty 
recounted his interview with Mr. Burger, I confess my hair stood on end with the 
recognition of the foreseeable conse, uences of le@ting even one of the new bureau 
chiefs defy any Senator and even the President. 


I have compiled for you the attached one-page summery of the fects end lew 
izvolved in order that you may have before you at ea Glance one of the mst arrogant, 
@efient, and flagrant ebuses of sower. Sspectally heinous is the defiance of the 
policy of the Congress as established in the Veterens’ reference Act of 1944. 

Kr. Burger e,perently has not read the ApPTil 6 decision of the U.5. Suprene Court 
in Reynolds et al. v. Robert A. Lovett, Secretary of Nuticnal Tefense, et s}.” 

Fortunutely, the righteous wrats of yourself ood the /reel friencs of tre -re si¢ent 
Cen be sustained on the basis of this decision. If it Could not, it would bode ill 
for the new edministration (1) to kee} men like burger wad act und telk us t).ough 
only they put the kresident in the Xhite House, and (2) becsuse defiance end insult 
to Senators and Representatives Cen scurcely assure that men such us rurger will 
have resect for the lews passed by the Congress. 

The ,uotes in the etteched Clip; ing re “grass roots ruzble* further esphesizes | 
that the people who voted for Ike want to feel that Ike 1s| cot goim to stend for 
his appointees making whip,ing boys of Ike's friends or even one single citizen. I've 
been concerned about the widess reed talk about Gov. Adams’ | insistence thst he “ig the 
one to be seen”. If Srus, I'm reminded of rettigoe, Secretery to Gov. Jemes. No 
tennsylvenian wulc claim that Frettigoe made or kept friends for Gov. Janes. Now, 
this action by Burger (em please believe that kr. koGinty jis honest, cayalle, and an 
ardent Eisenhower man) e;;ears to place Lurger in the long list of "little men rattling 
around in big shoes". We can dispense with men like xr. Burger. ‘ie need men like 
you and, yes, men like kr. McGinty. «As a matter of fact, Mr. McCinty is mich like 
you in eom respects, as you will note when you met hin. 


Mr. MoGinty, prominent in the American l@gion, ie Judge Advocate for 20,000 
Legionnaires in this aree to Pe;resent them in cases of just this sort shere it apvears 
thet they sre being deprived of their legal rights. Their interests as well as his 
own are tied up in this case. I devoutly hope that kr. McGinty will mot heave to 
Tight his case in the Courte. For al) our sakes, I so hope 


(Attorney M.V,. Burr then yeith | 
the Deputy Attorney Cen- oe lok 
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ZBMORAB 
Re: John J. MoGinty, Esquire, _ Registered voter, Eapleymwnt unfer 
Attorney, Civil Division, Leckawenne County, Veterans’ Frefer- 
U.S. Department of Justice Pennsylvania ence Act, 1944 


Correspontence re rromtion 
April 1, 1955S - Letter of Bverett A. Rosser, Scranton, Chairman, Repudlican County 


Committees endorsing Mr. ae for promtion (eaid letter for use of 
Stete Cheirman Harvey M. Tay e , 


April 6, 1955 - Letter of Senator Jamee H. Duff to Mon. Harvey M. Taylor: 
"Since you asked that Joma. J. McGinty de given help, we will try to do 
whet ws can for him. .. .” 


MOTE - On March 27 Mr. Taylor hed written to Mrs. Anne Wilebdech Keane steting 
thet he hed “telked with Senmtor James H. Duff yesterday” in Washington end 
“I am bOpeful". Mrs. Keine had written e letter on March 17 to State 
Chairman Taylor fully infomsing him of Mr. MeGinty’s qualifications, exzper- 
fence, and merit, and urging that efforts de made to seeure a promtica 
for Mr. McGinty. 


Demand for Resignatiog 


April 16 - BWerren Burger (Minnesote), new Assistent to the Attorney General is 
charge of the Civil Division, celled Mr. McGinty to his office, and after 
stating he wae reorganizing the Division informed Mr. McGinty that he hed 
decided to ask certain resiguetiong, including Mr. MoGinty's. When Me. 
McGinty in,uired as to the reason, Mr. Burger replied: 


". . - mothing egainst you personally. .. . nothing edDMmoxious. .. . 


merely e ouse of Being able to get other men to do the same wrk 
for less money. . « of 


Mr. MoGinty explained thet actually there were “other men in the Sectiog 
Going identical work amd puid two or three higher grades than mine.” 
Whereupon Mr. Burger merely dropped his heed, making no comment. Thex 
Mr. Burger said: 


“I want your resignation. If you'lD senses oe 5 accept it as of 
June 1; or, if mot, I'l) issue an omder now compel you to clean 
éravers in your desk this efterncon em exelufe you from the building. 
e « e Mothing political or pergomal ia this. As e matter of fact I got 
e@ phone call yesterday from e Seustor in regard to a mani di 


ani I want you to know that no matter what Senator celled, I°ll de it 
my way.” 


When Mr. McGinty expleined casually that “I’m a personal friend of Dr. Milton 
S. Eisenhower anf I'd like to discuss my appointment or possible transfer 
with bim”, Mr. Burger said angrily: 


"I told you I don’t care e I @om’t care about 
Kisenhower and in fact n°t care e himself. I°1) do i% 
my way, the way I did it back in Minnesota. 


Ve * tveference Act (Juno 27 380 B8.C 


Bo afiministrative official can be allewed to fleut the will of eonarens 
eleerly emi wi thout fwd Ba in the Veterans’ Preferezse Act. The Aprii 
¢ eatan ae Realeceagar right See etteched stat of Geurt 52 ane any’ oust 
of Veterans’ preference Se ° 
emi copy of item from “Federal Spetlight®, SYIRIND OUR, geil 7 97,1983, mage £8. 





“CS 02 QPPaGE OF THE DEPOTY avroREEr GmrcRat 





| your employee : 
of Justice is in the best interest of the service. 


: ) Your services as Attorney, G-S 12, in the Civil Divi- 
7 sion of the Department will therefore be terminated effective 
close of business July 5, 19535. 





+ Sia Wiis Mig Wigs We digpand Whit Ancidinn Wi the 
Ghief law Officer, United States Civil Service Commission, | 
4 Washington 25, D.C., within ten days of the effective date of 





Sincereiy, 


/8/ Wilitan P. Rogers 
William PP. Regers 
Deputy Attorney General 
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File BAR: JcCshbds 7/16/54 
ear Ge Ls AY a, | 


ho7 s:nee fs Zl. te Se ad. uvecaptioned appeal with @ reams: 
for reconsideration of the decisicn of the Coiu:ission’s Boaré of — 
ap:exls and review denying relief to tnois appellant in his mrad 
for restoratiun to auty at the Devartment of Justice, 


It is the appellant's feelin, that the Board erred in uphoias 
in. vhe Agency in its decision dated July 16, 1954. limny seasons -. 
exist as to way i.e trumpedeup char.es involved in this ease are. 
untenable aid witnout any basis in fact, but the record of the Ct 

BESsive is replete witn instance after inst: nce whieh will disabuse 
ovuble person of the truthfulness or validity of the see 
sakiee pe “Se However, it is appellant's intention to point up 
.e Ccuc.issicners' personel consideration the following SIENE ac 225 

$s snd fal.acies innerent in this maiters | i ec pe 


1. apreliant has always received performance Pating - 
narsir.s fros. nis Justice Depart=z-nt superiors raming 
fron "Excell. at" to "Satisfactory" (witnout exception © or 
qualification) over an eig: teyear span with said asency. 


2 Less tran a weex before the date of the notice of 


Nroy ccd cdverse action s_cin:t aprellant in accordance 
witn Section la of age LS Preference Act of 1944, he 
reccived an increren: nis salsry predicated on a perforne 


ance retin: of ee or better” (see attached 
exiibit) and issued over the serforated authentication of 

tne AG.inistrstive agssiste't attorney General of the United 
States. (Never has tis applicant received a “poor,” *fair,* 
or “unsetis*sct-r " rating = nor aas ‘ie been a recipient of 
any sort of exce>t-:¢ or Sea ee qualified rating affecting 


his verfor.arnce.)' sow, whet @9 such official forms pro- 
Vide in ord: fos one ay oe er.titled to such ratings? In 
Testonse, ihe afom «.ticned r..ings received by appellant 


Over the Years SEeios, under "Interpretati- n of Performances 
petin S. ToLlowss 
¢* ies a a a ~ 


sfcomance ratin. is an official record 


eo: wannr i: w..ieh you are neetin, the 
ra 4 ‘ 





Ss 


oe on < | ) 
: _Bonorable 1 ® oun: g -2- nig®@ : JGCshbw 7/16/54 


perforzuance re uirements of the vositicn"; 
and then explains that: “"Satisi..ctcry (3) 
means that all perforuance re uirex-.ents cf 
the position have been fally net." 

















$, No ninety-day advance notice of warnim was iver to 


appellant preceding his notice of proposed ter:inetion .f e - 

oyment, and no “charce™ of any Kind relatin, to arvelisnt's 
services in the Fraud%s secti.n (where ne wes e.ployed for 
gome eleven months prior to nis unwarrented disz.icsul) was 
ever levelled at appellant or contained in the so-called 
"letter of charces" dated May 29, 1953 = and, consecuertly, 
4% necessarily follows that tnere were no oco:.vlaints oF Ot: 
odjection to the guality or quantity of appellant's work 

- this interim (as was initially brougnt to the Co.- 

mission’s attention in appellant's appeal pupers of July 10, 
1953). It is submitted that this "lest assisment” in tie 
Praud%s section comprises the only services on wiich "“che2,. +s" 
outs Pose cor be based, - and your personnel expeits will 
ver ana corroborate appellant's conte: ticn that u: less 
vali@ charges were served on appellant conceruing alie-ec 
: deficiencies during tiis last eleven months’ assi,nment the 
an. agency eannot go back tnrough tne yeers and add drun.ed=-up 

g@harges with reference to cascs handled in other sections «s 
far back as 1947 and 1946 to 1952 (keeping in mind, also, 
that this appellant was marked ‘nxcelient to Satisfactery” 


@uring every one of said years). 


4 Attention is invited to the recent Federal Case of 
208 Fed. 2nd 46, concernim & Federal em-= 
ec an identical situation as your appellant cere, 
@herein the United States Court of Appe:.is ruled, last 
al » wnat the A,ency involved be given a chance to 
Gecide whether the ninety-day advance notice regulation 


ii’ to him, tacitly warning the Secretary of the havy 
that if Ward was not given the protection of the statutory 


Re pafeguerds due hic as & weteran by the agency, it (the Court) 
~~ Would direct his reinstateuent. The agency refused, andecece 





n*s Re decision in this 


. . the Federal District Court ordered & 
° @ Agency's decisicn, restorim ward to his 
SS privileges and pay. Many Federal legal experts feel the 
~~ Jower Court's decision will be upheld by the United Stat<s 
~Sourt of Appeals for the District of Columbia as a matter 
ne of eourse, The Federal Courts have shown an increasing ten- 
. @ency towards a strict compliance by a, cncies witc the acts 
ef Concress governing Fedéral euisloyeeg,and the Court of 
en gs for District of Colunbdia in tentatively rulin- that 
“ @@ployees are entitled to a ninety-day warning period indicstes 













A.3P 


Honorable Fnilip Young -S- File BAR: JCC show 2, acy 


that individuals lixe Wagd and this anpellant wild d6: pro=.. 


tected. Only several months aso, the House Vivil Service. 
_ Committee, in a special report reviewing the law, stressed aa 
this ninety-day warning period must be ovuserved by all 


ms agencies. Subdse.uent to avrpellant’s dismissal, the 
a Departzent of Justice sent detailed instructions to all 
its heads and section chiefs exphbasizing the necessity of 


* preliuinarily serving ninety-day advunce warning notices 
: on any exployee they wight con-ider firing. In the view 
of ine Federal vCourts, Government a-.encies cannot be heard - 


to declare out of one corner of the mouth that an eployee. 
received a "Satisfactory" rating, and then out of the cher 
- corner of the mouth declare hir: fired for "unsatisfactory 
‘xs  % -service.* 


‘ In view of the for:going, appellint respectfully appecis to 
» you, the United States Civil Service Vommissioners, io rectify the 
,  €Foss injustices Visited on tois aprellant and restore uim to his 

rights and privileges in this ins‘ance, Reluctance on appellant's 
‘€'s. Bart to seekrecourse to rederal Court prompts appellantto further 
pursue this appeal (in duplicate) to you Commissioners, feeling 
eonfident that in your sonsidered opinion you will rule favorably 
me. €o this appellant, -- and thus obviate tue necessity of invoking — 
; ~ _ the aid of any other forum, 





Cordially and truly yours, 





> 
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iecenber 7, 195k: 


Mire John Le Elann 

airmen | 
foard ef &ppeals and Keview 
Civii Service Comsission 
weshingtom 25, Le Ceo 


Leer tir. Mlann: Late 
I am replying to your letter of liovember 30 to 
Mr. andrettea which enclesed 2 copy of Mr. Jom J. Mcuinty's 


letter of | Cetober 1h to Chairman Joung requesting the Comuis- 
sien to reopen and reconsider his case. 


he submit that this is not an appropriate case for the 
Commizaioners to exercise their discretion uder Section 
22-il{e) of the Commission's regulations. 


In the first place, tr. Melinty for no apparent reason 
hes waited three apnths from your decision of July 16 on his 
appeal before making his present application. we submit that 
an employee should not be permitted to drag out proceedings 
before the Commigsion in such a mauper as this. 


im the second place, 4r. NcOinty's lstter presents no 
substantis) basis for reopening your decision of July 16. 
Except for the reference to Dastrict Judges Holteoff’s decisica 
ef last July ia Ve Brak HcCinty’s letter merely 
reiterates conten in your decision of duly 16. 
Judge Holtseff did not render a written decision in 
case. In any event, his decision is not final but is mow on 
appeal before the Court of Appeals fer istrict of columbia. 

of 


f 
Ki 


the 
wr. McGinty's letter atinehed 8 copy of & 

dudge Holtseff's decision in the case in the "washington 
rect" of July 13, 195). Mr. icGinty was thus apperently aware 
of this decision last July but took mo action to bring it to 
the Commission's attention until Oetober. This lends ej has 
to our position thst ir. McGinty has been cilatory in making 
his present application to reopen yeur decision of July 16. 


Yours wery truly, 
WARREN £. cURGEK 


Aesintent Attorney Generel 
Civil Division 
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x hl i 
Y DEPUTY ATTY GENERAL 
> A _ (IBPTRR PREPARED BY CIVIL DIVISICH) PERSONNEL FILES 
‘ Ceteber 26, 1955 


Wigpnorabie Philip Young 
Cheirman, Civil Service Commission 






ne Washington, De Ce 
; Res Joba J, MeGinty. 
. This will ceafirn = 4 telephone call to you eeriier 
today in which I made inquiry about ea case involving en 
¢ ne ee een See seen ee eee 
Justice. 


OR If I 484 not make it clear, I should like to teke 
A the matter came to cur 
es 





>» 


° 


19/26/55 | ae 


have Mr. Donald B, MacGuineas, who has handled this mat- 
ter from its inception, come over to confer with you. 

He will be available at your request and we will await 
further word from you. 


Sincerely, 
WILLIA\ P. Rit 2 


WILLIAM P. ROGERS 
Deputy Attorney General 
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DEPUTY ATTY GENERAL 
| CABPTMR PUEPARED BY CIVIL DIVISICH) PERSONNEL FiLES 
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Cetoder 26, 1955 


Wionorabie Philip Young 
Chairman, Civili Service Ceamission 
Washington, D. Ge 


Re: John J. McGinby. 
——— 


tT telephone cali to you eerlier 
today ian which I made ry about eae case invoiving en 
_, Sees Gismissed ebout a year ago from tke Department 
° Cee 


If I 424 not make it clear, I should like to take 
this ty to clarify how the matter came to our 
attention. Yest @ former employee of the Depertaent 
of Justice, who was a§seo diamissed about a year ago cnd 
Wo BC disaissa! was. Gustained on 1 under the Veterans 
Preference a steers into the ice of the sectiqgn 
chief who es 22¢igetion in perseanel cases and 

thet the the ef 





19/26/55 


have Mr. Donald B, MecGuineas, who has handled this mat- 
ter from its og pl come over to confer with you. 

He wilt be available at your request and we will await 
further word from you. 


Sincerely, 
WILLIAY P. Ring tx 


WILLIAM P. ROGERS 
Deputy Attorney General 








i. dehn J. MsGinty 
3670 30th Strect, E. ¥. 
Washingten 14, D. 6. 


: 


Deer Mr. MeGiuty: | 
xis refers further to your letter of Osteber lh, 195k which ums 





dustin relating to your request fer 0 for reopening ef yuu? eppesl. 


Ghe Department of Justice is being afforded a cinilar eppertenity 
% present Sinel represextetiens. 


Ry Girestion ef the Comission: 
Sincerely yours, 





Busloeure 1762 ae 








&Sterney Gensrel, 
Separtment of Justice 
Washingten 25, D. 6. 


Deer ltr. Andrettas 


This refers further to the letter of Qotover 1), 195) addressed 
to the Ghaiman ef the Givil Service Comission by Mr. dein J. Heoiaty 


oF beeen Ty 1955 es te Secorble ven Be ore Assistant 
Attemmey Generel, Civil Division. 


he Commissioners have decided to grant Kr. MoQinty's request fer 


Wr. MeQinty is being afforded a sixilar opportwmity to present Minal 


i 
@ | 


of the Comussion: 
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REMARKS: 





(File) 








Imdod 


(a) NEW 


P. C. No. 


(b) ADOTNL. IDENT 


P. C. No. 


 (e) VICE 


OATE OF OAt+4 


CIVIL SERVICE OR 
OTHER LEGAL AUTHORITY 











NATURE OF POSITION 











In THS UNITED STu.Tu DL TRICT CCUat 


POR TH: DISTRICT © F CCLUMBIA 19 5 
ae ( w oh “4 
och J. KeGINTY, feo ae eee 
oe , - yf ¢ %: 
Plnintif?, Cu “ee 
Ve ) CiVIL ACTION XG. 1012—$6 


HLL SROakLibe JRog 
et Ale, 


Defendants. 


MAMORANDUM IB OrcOSITION TU DEFENDANT'S CROZ:: 
MUPION FOR .UMM..R2Y JUDGMENT, Au> PCR BMERGHACY 
sash o OF vLalyTiry's y 





aS appears from tae Complaint and supporting >:pers, 
this is an action for reinatatemert of Plaintiff to his vosition 
in tne Department of Justice from wiieh ne was illegally separated 
in duly, 1953, in violation of his procedural rights. wer three 
years hvve elapsed since his illegal dismissal, prolonged unduly 
by dilatory tactics on the part of vefendants herein. After 
joinder of issue finy 1, 1956, Plaintiff zoved for an order to 
advance tie c..e for trial on Moy 10, 1956, which wos denied with- 
out prejudice after counsel for Defendants opsosed the Yotion on 


tue «rounds thit: "Phe fuctual i::sucs ... a& wall as the legal 





isuve, Cun bo aloposed oF on uotion for sunw.ry fudgment without 
tuking the time snd costs involved in » triel", «nd tht Jefendants 
ere filir.e ° ‘ction fcr Jummery Judgment. -laintiff waited for a 
reasonable length of time, and then to expedite the uatter, on 
June 15, i956, filed his Xotion for Jummary Judgment. lefendants 
asked for additionnl time tc re.vondy and on duly 9, 1956, filed a 


eros. action fur -ummury Judgment (slthoiuch no nctice cf sane was 








al 


sere Sole es @ 


received by Plaintiff or his attorneys watil last Priéay afterncon, 
daly 15, 1956). 


As stated in Plaintiff's affidavit filed May 10, 1956, 
with his Motion to advance for trial, Plaintiff has suffered, and 
coatimues to suffer, continuing hardships through his unwarrented 
Giamiseal as a result of Defendante’ arbitrary and eapricicus 
conduct and dilatory tacties cover more than three years pest. The 
Gemages resulting are irreparable to thins Plaintiff, and this is 
ee because it has necessitated the exhaustion of Plaintiff's 
savings, vorrewing to the limit on his numerous insurance polieies, 
veceming incebted frightfully for Hospital and Doctors’ sare, im 
Cluding very serious surgery to his wife and himscif —- as well as 
imimiesbie actions of Justice officials in wrongfully depriving 
Plaintiff of his livelihood and actually hindering him from obtain- 
ing gainful employment elsewhere in Governzent. 


Although Plaintiff reeeived efficiency ratings from his 
waperiers renging frou “Exeellent® to “Satisfactory, or better” 
over an cight yezr span, since his Giseharge from the armed Ser 
viees, and never received a “fair”, "Peor” or “unsatisfactory” 
pating, Plaintiff has been repeatedly villified unvarrantedly end 
tabbed “insenpetent”® by Justice Department sources, Gespite the 
reeeipt of a “aealary promotion’ by Plainti¢? gust six days befese 
the Department ecrved him with notice of proposed adverse action 
for alleged inefficienay in another section of the agency relative 
to Jed performance during other years prior to his last assignment 
in the Praués section of the agency. ‘The delivered documentation 
ecomected with this pay increase, certif ! to by the Administra- 
tive Assistant Attorney Generel, stated that Plaintiff's effisieney 
rating as of that date, May 23, 1953, was “Satisfactory, or better"- 








(which eovered the preceding eighteen (13) nemthe® peried) —- which 
interpreted means “that all perfcrmanse requiressats of the posi-> 
tiom have been fuliy ast®. Plaintiff has been unable to car ay 
ineome vhatecever Gue to this arbitrary and enpricious ecaiuct 
the part of his former associates at the Departucnt of Justices, 

Bven enother month’s Gelay in hearing thie matter would lead te 
further and additional iryeperable damage. | 
| 
The Defendant Civil Serviee Vommissioners hed before then : 
Plaintiff's entire eivilian and military records on October 6, 1955, | 
when they unanimously desided thet “on the facts of this ease the 


re ee = e. 


Fenoval action of the (Justice) Departacnt vas not justified, and 
thet letters snows be prepared notixying the plainti¢i and the — 
pees to that effest*. (see pare. 77 of affidavit of Wi dam 
Ge im, Executive ~seistant to the United States Civil Service . 
Comnisuioners, filed asrein July 9, (1956) Defendants’ «newer pe 22). 
The Civil Service Comeiandion considered at length 7laintiff’s atatus 
as a Veterans Preference eligible und establiched his eligibility 
2s is within their prerogative, and theirs alone. Government agen- 
cies, other than the vivil  ervice Commission, as pointed out in 
Plaintiff's brief, page 4, accompanying “leintiff’s “otion for 
Cwanary Judgment, dc not have the administrative -utherity cr 
@iscretion to determine the classification and status of Pederal 
employees. This exelusive right hus been granted by Congress to 
Cival ierviee vomnuission, The Commission grented preference eligi- 
Bilsity to Plaintiff, and the Defendant Commissioners have cdnitted 
in Aansver to this Complaint, page 2, thst Plaintiff? hae established 
Veterans Preference status, and is entitied to the venefits of a 


preference @ligible. <Aray Officers do not receive honorable or 
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@ishonorable discharges (only Enlisted Men, as Plaintiff in this 
case received his Honoruble Discharge prier tc accepting a Geamisa= 
sion). Officers receive “other” separations froz service, sugh 

as “Yor the Convenience of the Government”, “Hardship cases*, 
“Medical discharges", etc., - ané Pisintiff herein received a 
"Convenience of the Government" separetion (to which no taint 
attaches), together with Speeial Orders ordering him to an inaetin 
ity duty status, both effective December 5, 1945, paying him in 
full and finally sepersting him aa of that date, and no later. 


Plaintiff? epposes the admission of the grext bulk of 
date and material injected into this cause ty -eferncantse which are 
totelly irrelevant to the tiegel @bh-ryges served risirtiff under 
date of May 29, 1953. it se nidmitted tht 212 extrnnecus matter 
foreign to the erux of this onwe (1.0., cuntent of §/29/53 notice 
ef proposed aéverpe action) ehould de exciuded fra consideration, 
The ppperyed “new chargee” subcittedc by the Justice de; artuent 
cffici:ls art alloved tc be fileé by Lefendsnt Civil ervice 
Commissioners in iiovewbder, 1955, after tLe wnericous decision in 
faver of -leaintiff cof Cctobder 6, 1955, and cver “leintifr’s odjeo 
tion, were determinative in roversin; tis decision to favor Jew 
fendante under date of Janucry 13, 1956. though called "eddi- 
tional representations”, they act.ally constituted AS. CHANGES 
regerdless, -— and dealt with other wors in anothe> sectisn of 
Justice differe-t from the vork cf the veetion covered in the 
Original notice of -ropvoced ndverse action. Since Jefendant 
Comnaissioners originally decidea Laintif?'s renovsl was unjustie 
fied on the bee! of the record developed in this euse durin, the 
28 months -rior t- Cetober ‘, 1955 (vbher umanimown decision of all 
t:ree Com-issioners, efendints herein, was ade fuvoring .leintiff), 
the Defendants qymin wiclnted ’leintiff's procedural richts when, 


tf. 100 
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as the finul decision letter of damury 13, 1956, chows, it predi- 
ceted this decision on “the entire appeals recor ang tue ‘addi- 
tionnl represeztations’" (emphasis supplied). (See: 2i's. “zh. °a” 
attached to Complaint; Gov't Ex. #22). allowance -f these addi- 
tional cherges in \ovexber, 1955, and unserved by the Departaent, 
violates the intent as well as the letter of the law and renders 
the determination for the Defendants defective, ani consequently 
mall and void. ‘he Gurt of appeals (D.C.), on april 26, 1956, in 
the case of James xutcher v. iarvey and the Three Ci Sez 
Wise Commissioners, ko. 12,851, relative to the legless .rny veteran 
whe was restoree to his job because the "ultimate adverse ruling” 
was based on “reasons” other than the “findings upon the charges” 
init4zlly preferred, stated: 

“In cubstance this was a helding that the discharge 4” | 

nid ee must be based upen a charge 

At page 110 ef the transeriyt ef hearing helé in 1955 
by the Civil Service Commission in this Pisintiff’s case, the 
Geemiesicon's Appeals amemémer, avting as Ghairmen, stated vith 
weference to Piaintiff*’s werk in the Puuné*s Secties (hic final 
acaigument, 1952-1953) thats 


*there wild in ; 
cten veer ep Tit be no cash charges coneidered in comneo- K 


Yet, im November, 1935, Defendan$ Coumissioners peruitted the De- 
portnent ef Justice te file andh additions) charges dealing with 
Pininti2’e’s tact yous in the Department - (uhich charges were 





never previously prusented). 
\ 
2 NS ReSen@ests in Tiling a Notion for Sumaszy dudgeent admit - 
ne the aliegntions ef the Conplaint filed herein 4m all antters of 
=e usterial fest, and eomsequently the varicus vielations tims a4- 
‘ie \  gheted entitle Flaintit? te juignent, 
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Plaintiff seeks this Geurt's declaratery juéguent oréer 

ss fer reinstatement. to his position as atterncy in the Department 

ef dastice frem which he was allegedly rumeved on July 5, 1986, 

” fer eniss parsains. 0s -sbaegse, wakes Seotten 16 of the Veterans 
Preference Ast ef 1944, ef inefficiency, based en his performance 

: im the Court of Claims Section of the agency frou July, 1848, to 

August, 1962, as set forth in the notice ef charges in the proposed 

adverse persennel astion ef May 29, 1953. 


The Civil Service Gemmaigsion's Appeals Examining Office, 





' Jamary 86, 1954, after a full hearing with crose~exazination ef 

he the agemey witmesses as contained in the transcript ef testimeny 

, ef receré herein, and the Beard of Appeals and Review, Suly 26, 

‘ 1954, on appeal from the egency aetion, affirmed the reneval 

e actien of agency. 

ee The Gemissieners, having granted plaintiff's request for 

. on the whole evidence és presented to that Beard, agreed, oovever & 
* 1985, that such decision was not Qastifies on the then whsle rocsrd. 
PlaiaCife: deserts: GOR Mie doniesan See: spect. se wateeng, otgnes 








=>. 


ae 


ta 





rs 


The defendants asszert that, October «o, 1955, the Comise 
sioners decided that the removet action of the agency was not 
justified anc that letters should be prepared notifying tie parties 
to that effect. Such letters were prepared but not approved 
because “neitner the plaintiff nor the azency nad been afforded an 
opportunity to participate in tne administrative process." The 
comnissioners, Octooer Sl, 19:5, notified the parties that they 
nac reopened plaintiff's appeal and rewuesied briefs from the 
parties, which were prssentec as “additional representations". 

January 11, 1956, 3:6 Comaissioners issued their ‘inal 
decision afiirnin. the asenc, action. This sit was tiled 
warch 7, 1940. 

Plaintiff contends tnat the initial removal order of the 
avenc, Sshoulc oe set aside on the following unlawful actions of 


the defendants: 
2. ‘the charges of incompetency were vased on wory rere 


formed only in the Court ct Claims Section of the agency ‘turing 
the years 195% through 1952 at a time when, not only were his 
efficiency ratinjs "goon" or “satisfactory”, or oetter, cut also 

it is of record that the a-nvy nad nor wives. nin any 90-day 
notices of unsatisfactory poriormance as requsrea Oy tw controlling 


Statute. 
2e Wis superiors ave him a perioiic stepeincrease in 


salar. on April 26, 1953, two days betore tis first “sis ension® 
by tic agefendant, Burger, on April 28, 1925, %o #ay 25, 1955, on 
invol.ntary aanual leave. 

3. Lefendant Buryer way not tne autnorizes o:1icer 2: the 


asency to foru.rlate anc present tre notice of adverse wersonnel 


& 
ro) 


tion of say 29, 1555, to oleinti©rf. 

4, lLefendant Jerger unlawiiliy a.chorizeu the placing of 
claintiff on involuntary annual leave: auring the uotice period 
ANaer Gue presOntau Ciiulre8Se 


5e TBe char:es, as presented in the movice of say 29, 


_@etall as reg: 1d oF 
oe anes ofl e 
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0. Plaineare waS Gentes the right to answer tne char,ee 


at 8 personal «;-pearance before tsa« defeniant | faryver, in adiiticn 





to nie written 2newer therstc of June i7, 1953. 

7. j«slaintiff was ietrin:ntally presudicra in tse consijier- 
aticn by the Cni*f, A: peale ixarining -ffice of the Corrission, 
and by the coard of A reals ena Review of the  erritted inadris- 
sible evidence in the nesring, records’ in the transcrixyt of sesti- 
GIOny, Over the objection of the claintife ano nis counse2. 

3. «laintaff was unlawfully prejudiced fn tae consi ieretion 
by the individusil Comzissioners of irrelevant and iamat-rial evi- 
dence vcresented by tne agency as “aid: tional neperesen eee” not 
pertinent to the original cnarves or to tne time period, 1955 to 
1952, or work in tne Court of Claige Section or the agency. 

9. Defendtnt surc-er vroncfully accused plaintiff of s 

iclation of the ;rovisions of section 9 of the Hatch . sct and 
fiiled in his perscnal iuty to ine'tode said criminal charge in 
tne notice of Say 2), 1953, Dut knowingly fatied to preclude his 
notarized statecent of said violition [ma deing Diacea in the 
appeal records of tne Commission. 


lJ. Tne individval Commissioners yers polewf::} igs p-retudiced 


to the detriaent of the plaintiff cy tneir co agiteration of the 





"additional representations * of the asency =t a time wnen said 
‘Craatesioases. \eatiniale wtee they had, on ie wnole recom as 
shown before the Soard of Apreals and Review, unaniacusly agreed, 
-ctober 6, 1955, that plaintiff had been unlewfully rezoved by the 
agency frog his position, resulting in their reversal of tnat order 


and affirming, January 11, 1356, the action of the azency in 


reuoving plaintiff from the rolls of the agensy personnel. 


OPINION OF THE COMMISSIONER 


The veterens rrefe:ence Act, Section 14, Act of July 27, 
1944, ¢. 2&7; Section 14, 88 Stat. 3790; § U.S.CI.A., Secticn 563, 
aces not ;rovide for a ccnference cr “mwinigeal hesring’, xashington 
v. Suprerfield, U.-.App.5.C., -25 P.cd 453, &5%, decided Novea- 
ber 23, 1955, at the agency level as contenied by tlaintiff’, iteea 


No. o, supre. 
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Tas charges, end the reasons therein, sre made specifically 
and in sufficient detail to inforw ~laintiff of everytning ne 


must overcome to creclude ary «‘verse ararcy «ction tnere... Ais 


“answor is satisfactcry evidence that he tucrcugnly «new the garut 


of the atverse allegations of the charget incompetency. fyilivan 
V. Dunios, 13992, 0.C.5.6., 193 F. Supp. 296. 

rlaintiff's claig as set forth sertinently in ites nun- 
bared 3, supm, ie not well tuken. Filaintiff's removal u-s bnised 
cm charzes ancly presented by Assistant .tt-rney General turcer 
sni the actual order of removal th-reon was signed dy the Leruty 
Attorney Senerel, wnich ratifies the action of the defendant 
curger in presenting the originel charges and permits 80 infer- 
cace of 4etrigent thereby to the plaintiff. 

rlaintaif?'s claims, items Xos. + and 3, surrs, have werit 
in tnat the action of defendant Burger in “suspencing® plaintiff, 
or placing hig on involuntary annual lexve iuring rotice period 
of charges invslving incozretent work as employee does not aave 
judici»l sanction, Taylor v- Upited States, 132 Ct. Clms. 357, 
decided Arril 5, 3955; Kenny v. United states, iecided in Court 
of Claigs on Ms:rch 6, 1956, and such action <oes not have the 
sanction of the Civil Service Coamission’s holding tha: job 
verfcrmsnce is not the tyre of ease for emergency suspension 
of employee from active duty during the notice vericd. ‘ee 
Exnidit *4". If 4efendant Burger suspended plaintiff on the 
theory thet Be had committed a criminal violation, it mst be 
cOtsad that, as plsintiff was cocupant of position excepted fros 
the Gcapetitive service, it was the duty of deferdant Surger to 
offieially set uv ia the a:eqney, vith eilownce for due notice 
and @ Rearing, the charge thereto. nly in the case of class- 
ified competitive employees Joes the Civil Service Cosnissicn 
assume the dusty of initiating Hatoh Act Violations. shether 
the Court assuges tnat the word “suspensicn® or the sere 
“,lecing" of plaintiff on involuntary annual leave connote dif- 
ferent categories, te result is the same. At the direction of 
the defendant ‘curger, tne plaintiff unas forced to cease work ia 
nis positior eni wag forced thereby to teke annuesl leave during 
two speeific periods in the total amount of 50 days. i think that 
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under tne regulctions plaintiff ~as ertitled to have worked and 


tc nave earned comp-nsation for those ;eriods, having still 

umigpeire2d nic conually sctvu..lated annisl leaava. Such force- 
ction c.mes Close to being without jue process of law. urther, 
the action of defendant curser in .lacine this accusation 23 ¢vi- 

agence in the srpeal files of the Coc Lssion without ngency action 

on such charge of criminal c-nduct under the Hateh set is Jtefinitely 
-Tejudicieal to plaintiff's isfense agninst the properly =.britted 


charges of incompetency. I think that it is imrocsibl+ for the 


Chief, srrpeals czneliring “ffice, to analyre Ga: reeord, inetriirg 
tne trarseri;t of record taken Sefore Com-$s@loner Fue>+ ker long 
prior ctheretc, not to hove beea in scuea dezree prasuiiced azrinst 
tne plaintiff under such unprovsd all tion as contcin-d in tne 
notarized statement of tne defend nt Surwer te the sapreaal file. 

In 10 Administrative -cotion there is a marro«w 2792 tn 
vclioh a qgcverament arent, iike a private ageac, can “cc Deyoni his 
rctual sitnority ind yet within the scope of /his ea@vloyaent. ‘Lue 
cure" Sa@,iLes, Bolce the court, at least sume @iaimal concern for 
tne rights of others. If the actions of defendant urser, as 
alleged by plaintiff, come within tne purview of this judicial 
rolaing, reilef snould be grented plaintiff Unless thers 13 some- 
where involved in his autnmority proper discretion. -:e4 jatpanley 
Vv. Upited States, -ecided May 7, 1756, ty the Supreme Court. 


slaintifrr’s clains, items 1 and 2, supra, present certnia 





merit in that at the very lenst the facts that his official 
efficiency recor’ snows that curing the whole period involwd, 

1359 to 1952, rilaineiff rocsessed a orine facte eas? of "“ccmcetency” 
as a skiil«d attorney in accorfance with the offioial efficiency 
ratings and tne giving of a reriodic step-increase in salary, cover- 
tug @ cortion of that same end-perioid stated tn the charge<. dd 

so (ais thst Als personel file shows him the possessor of derrees 
frc@ ecllege, Bacneior ani Master law dewrees, ania 4/5 lag on an 
+.J.c. degres from recognized sch:ols acd universities, togetner 
with memberashi: in tne Bar of the State of New York, Federal rEsr ani 
right to practice in the Supreme Court of tne nited States. «1th 


euco @ background, now can it be determined that hme is so incompetent 
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to cerry out the duties of his position at e tiae when it sust 

Be presumeé that he knows the law or the ability to find same in 
tue statutes and tre law books? Ie these pesseseions are given 
sueir proper weignt as satisfactory evidence at a hearing on insos- 
petensy charges, witheut the cousiderstics of tmeémissibio ant 
immaterial testigony, it would infeed take ea ‘Soloaca to arrive at 


—— 


@ finding uct in favor of plaintiff's defense. 





The agency contends that the original charges Aeveloped frou 
pleietirr’s nam@ling ef eesh of the thirteen cases assigned his 
sy the Court of Cleiss Seeticn and that the character of thie 
“nendling* demcustrated that: 

®*You are uaable to eom;rehend snd analyze the legal 
‘issues tuvolved; you are unable to prepare such 
cases for triel by odteining relevent evidence ; 
you are ummbie te prerent oral argumente to the courts 
ia a clear, ssalytical and persuasive sanner; you sre 
umeble to conduct legs! reseazrcn and to prepare ;lead- 
ings and briefe with acceptable form and content; you 
are unable to express yourself cither orally or in 
writing in e@ elear and convincing manner; you have 
failed to maintain an acceptadle staniard of work 
productivity. * 

The egency was justified in preferring the specific charges 
contained in the notice of May 29, 1953. The agency had its 
choise of two setheds as notice to @ veteran's p»reference eligible 
Federal employee of an adverse personnel agercy action, due to ““** ,21¢ 
umsatisfactory jod performance. Tnogas Vv. -ard, decided suxust 15, 
13955, U.S.App.D.C. 225 F.28 953. te reasoning in that case, 
involving ‘a non-veteran under the Lioya-taFollette ict, § =. .C. 
652 (1952) induced the Court to nold treat it could not «ay that 
the ruling (Kavy cepartuent on choice of two msetnods) wis either 
umreasonable or cutside the compass of the statute. ‘See Jones 
¥. Hobby, © .S.App.0.C., decided May 26, 1955. 

a The Commissioners decided the controversy cn the whole 
record on cctobar 6, 1955, in favor of the plaintiff ani deciaa 
against the plaintiff on January 11, 13956. It is one tning for 
the Court to feel that this is to say only that the C-emissioners 
nad Change their minis; and, “for aught thet appears, that say 
nave deen based uyon another snd better view of the facts". 


Sp}berschein v. initsd States, 266 ..S. 221. dowever,  T think 














taste the Court should consider tre: facts of cocerd tending to 
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Snow tont there had been a leak of the int ef Gecisios of 


TT i ae 





vetober 6, 1955, prior to its reduction to xriting, and that 
the “additions! recresentations” of the defendants in the agency 
vere detrimental to the plaintiff eni not in support of the 
Original charges of incompetency. Items numbered & and 10 of 








riatnsifre’s claias. 
The Court of Appeals is edesent in its holding that ‘we 
would not Gountenence dispositive section by the trial court 
derenient upon reeort to extrinsic eviience * © ©. we agree 
thst @ust be so, and our conclusicns heave been reached nnd 
steted withe.t referense to the report’. Saith v. cules, U.S. 
dAsp.&.C., ieeiae@ July 19, 1956. ‘Tere the plaintirr contend ed 
that the Sistriet Court erred during eral argument of govervacnt's 
motion in going outside the record in considering certain eaterial 
subciz:ted by gcvernment cr-nsel, as in tne case +t —e the 
Comzissioners, subsequently to their drciet-n of «tober ¢, 1955. 


Leaks, pressu:es an4é influence are imrro;er in ths adjudica- 


— wee ae oo 


tion of ceses required to be @asce -B a Bearing record. Decision 
celongs equally to the parties inv.ilved ani to the public. It 
should not be leaked one may or the other ugtil officinlly 
released. -.ubdlic confidence iesganids a nigh division Oo: integrity 
in the hexPing end 4ecision of sdzinistreti in cares. 2¢9o7er 
~ we: « . -CiRei on. 

Te is ecl-sr that public officials snoul3 always scruy :lously 
ooserva and obey all orders of Court, and thet @ law-adiding 
&.titude si: scially becomes -rosecutors an? government Agents. 
Zepish v. Barber, 232 F.2d 933. | 

Conference on Advinistmtive ‘rocedure; hecormrendati one 
aQ.pted: " ° - * Bs 1. txeiusi n cf swidence. That the -nited 


.te-es Courts bs ursed to ~ncourage nezring officers and agencies 





ic farmel acministrative proceedings to #xclude irrelevant, isma- 
mate’Lai a® rep2titious evidence.* 19 a ee &S. 

in =ccordance with oroyer legal > ersonrel vrocsdurs, ; lain- 
tiff vas yviver, tue ev titled sunual efficiency ratings of “scod” 


or cetter, or * satiafact- ry* onier ti- :etiof 1952. Mey nav- a 








definite official aceaning wren giver, ani any evidence to offset 
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tae value of the rating should mot be permitted ata hearing 2ucR 
as was gendered and nad by plaintef? at the Chief ler officer 
stage tn ‘She Commission. “ne can expect tne Chief in cfficer of 
She United States, from the legal and/or personnel standpoint to 
cerry out the mandatory ;rovisions of the statute on ratings or 
make no effort to defeat sume by chicanery. Somewhere along the 
Wine, the probation of plaintiff was forgotten and resurrected fcr 
the denefit of the agency as the afterthought of prior d3d sda judi- 
cation of slaintiff’s statue. If ccniitions were ag testifird to 
dy Cemur and Barnes, the eestre to reassign, rather than fire, “a 
plaintiff is just a subterfuge to cover the forgctte> :rcbaticn, 
which later larse@ for imacticn. iver tne Chief Law Cfficer of 
the Commission founs that ratings through automatic -rocess «re 
ask umusual and are not approved. mcOinty'’s lest rating sai 
step-ineresse in salary covered apr rcxisately cne full year of 
work in the Court of Claims Section. Imess ratings an“ th- ste-- 
imerease in salary do not preciude the agency from -etting -> 
charges under Section 18 om specific charges of intcapsctency, 
tut said ratings and ster-inerease do present a wilwir agaeinet 
gals of the eharzes present sd. Seis ‘ena jeferdarnts sagit that 
plaintiff wom half of the final twelve cases assigned to nia i: 
juégueats favoring the Uanited States, tut the deferdants ccr- 
jecture that the six cas*s lost by plaintiff's manegerert were 
wholly lost through his inccme:stent efforts, dDut the crix cree 
in plaintiff's iist 28 fevoring ths governeent, tnrcugh oniy “— 
great efforts of the Sect‘!sn, with competency an? persucsiveness, 
and the iike, «ere they won. Frlaintif’'s batting averege of 
S0O% is indeed something to be proud of. 

-ersuasive holding to tne same effect is founi ‘n decisicas 
of the Court of Ciaige in Simon v. United States, 115 Ct. Clams. 
182, 199. Tnere the ccurt pertinently said: 


"xe are not dirsrosed to find that platatiff was unzble 

to verfora his iuties merely on the basis of witn:ss': 
testigony thet his work ~as io fact worse tran irdicated 
by the efficiency ratings given nia by thors sate wit- 
nesses. The official ratings zadé@ in due course ‘re 








entitled toe greater weighs. * = 
Adding this strength Ge the oteterent, uBdented, in plaintiff's 
eftiéevit, thet the Civil Service <nvestigster fount thet the 
effieleney resting of “*geeé* of resord in 1959 we otenged free 

ead Pao ath Pianisitaan bake 
rexseltent® to "goo8* tageugh the conspiracy of eaployees Sarnes, 
Geaur, Clapp, Fell and others, fehibit °8° in addition to the 
statement vy plaintiff in his affidavit that me asterisks on the 
official ratings were not there, there remains implied “skullduggery* 
seaewhere as the reconis now show said asterists. 

Perea the foregoing, I Guink that pleiatif?’s Gleia suabered 7 
uss auch werit in view of the fact thet defepdaute’ evidence as bos 
winiaising the effect of ratings and 6 tep~ine resse given piaintif?f, 
evigente as to the reasons for his resignation as an officer in the 
Beserves of the Cnited States Aray, evidense as to defendant furger's 
accusation of crisinal violation of Hateh Act, an4 all evidence con- 
cerning the coapetency, or inccapetercy, states of plaintif¢e after 
nis reassignment frou tne Court of Claise Sestion, must be deleted 
from consiéerstioa, ené the record, by the Commissicners sada its 
offieers ana Seerés as not beiug legeliy relevant, competent, ank 
eaterial to the only charges, those ase covering the years 1959 
to 1952, wholly within tre Court of Claims Section, ini the~fore 
not admissible as eatisfactory evidence to de weigned in this eca- 


troversy. 


It &s true taugt sore maisonief always results froe attenrting 


to mould the lew tc whet seems natural justice in a particular case, 
sueb as the present case, than froe a steady asheresas to general 
pRineapies. arkens v. Nicolin, 1888, 39 Ring. B61, 80 NM. °. 567. 
It is likewise true thet tne controlling deeisicns in ccutroversies 
involving civil service perrm-nnel reductions ani removals require 
that an edzinistrative ruling on a questicn of law be acce: ted if 
reasonable, umless tnere are compelling reaccns to the contrary. 
Sudga Bestian, speaking for the Court of Az rreals in Thosgs v. seri, 
225 F. 24 953. g These control ling decisions curtber airect that 
where procedufal requirements have beer ccurlied +ith in renovsl of 
a Federal employee, the only basis for setting asiie action of the 
adzinristr:-ive officer is to show that his decision was erbitrary 
ané capricious or so grossly erroneous as to tecly bad faith. Leys 
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Vv. United Shates, 119 Ct. Cime. 286, 96 P. Supp. 770, cert. den. 
3%2.U.3, 866. Pineally, Powell-v. Breomen. 1952, 196 7.24 871, 91 
U.S.App.D.C., 16 teaches that where there has been a substantial 
deperture frog epplicabdle procedure, a sisconstruction of governing 
Jegisiation, or like error going te the heart of the adzinist retive 
determination in a civil service case, 9 measure Of indicis) relict 
BAY cm oseseion be obtaiaable by one claiming a right to 2 certain 
pesitics. mat can be done in gs perticuler ease «here a reading of 
every woré in the record lesves ome with the feeling that an 
injustice is here? 

Ie is clear that Sectica 14, stating that written notice of 
propesed Gischarge of veteran from Federal civil service position | 
@ust state gny gmail (even Hatch Act violations) reasons, specifi- | 
cally ané in deteil, seans that all reesons upon whieh discharge 
wltimately rests sust be specific, but it does not mean that one | 
reason insuffisientiy alleged in originel notice invalidates all 
reasons sufficiently stated end ultimately proved. igsviny v. 

Campbell, 1952, 19% P.28 876, 91 U.S.App.c.C. 171, cert. den. 3ie 
T.:. 826. Tnis Deviny case in 4ifferent phases thereof came defore 
siz Vederal judges of this distriet, and the controlling decision 
is thet of but two in the appellate decision. 

Tne penalty for violation of Section 9(a) of the Hatten Act | 
calls for the mandatcry imrediate removal of employee from the | 
position or office neld. Section 4.106 of § C.F.B. 1953 ‘Surp. | 
such charges of politieal activity gust be referred to tne Con- | 
f aisgion wherein the employee is in the classified (corretitive) 
civil service, but in the csse at bar, involving, as it does, an 
employee in the excepted civil service, tne ‘agency is wholly 


charged with the necessary ectisn lea@ing to reeoval of ‘employee. 


although defendants intrcduced in the record a woterteed 
statement of defendant Surger charging plaintiff with a violatica 


a of the Hatoh Act through certain politieal activity, yet no charge, 
covering such illegal activity, was listed in the notice of 
charges to plaintiff, May 29, 1953, The agency suspenied -laintiff 


~ oy placing hin on involuntary arnusal leave, for aprroxignately 59 


—a. en A 


a@ays, April 27, 1953, to May 25, 1953, and from May 29, 1953, to 








June 22, 1953, odvicugly on the charges of icc :mretency as "triai 
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ettormey*. f 


a July~22, 1940, the Department of Justice ic writing 
seid: 





"Your Solicitor has concluded that an officer or erplcyee 
charged with a violation of thie section (3) enculd be 
given notice and an opyortunity to b: heard, erg 
SUMSLACE 5 unibod, psnias. 189 ¥.S. 321, 314, and Buacen 
¥. «Biked Stetes, U.S. 419, 425. TI esncur ia this 
conclusion. | 

If the ccurt is satisfied that the pleinticr was “sus;-nded* 
and place@ on ‘involuntary ammual lesve to his injury without due 
process on the Hatch set elleged vicleticn, ‘I think that the 


Charge should have been included in the notice of charges of 
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May 29, 1953, and fsilure to have 4one £0 is 8 Procedural Vicla- 
ti-n of Section 1%. This is so because “these who infiiet a 
deprivation of liberty are not the final arbiters of itc legality. 
Due process of law is @ judicial question®. Sensctuan v. iullas, 
U.S.App.D.C., 225 P.28 938, 943. -hnile tnat, case involved the 
&enial of a paesrort, tre sound reasoning in| wpiplicabic to the 
present case in preventing plaintiff froa working when no charres 
were presented to him under Section 14 as the basis for «uch 
“suspensicn", permitted vrhere 2 crime has been comsitted by 

ine agency defendants contend that, although all] p-ro- 
cadures were afforded plainticf in this rezowal action unier th- 
requirements of the Veterans rreference Act of 1944, a5 azenied, 
and desyite the muling of tne Conmmi-sion that plaintirr must ba 
Cc nusidered as a veterans vor ference eligibie,| binding v;on the 


agency, asvertheless the egency insists that as « satt r of Isa 





to bs detePmined by tnis Court in tnis action, plaintiff is not 
4 Weteran's preference eligible because (1) employees, wi tnout 
ccm  etitive status, in sxcepted positions, such as piainsiff's 
cesition, do not coge within the -srovisions of prefererce 
statutes or civil service rules and regulations; (7) that fisin- 
tiff's armed forcss service as both an er listed man Ist as an 
officer com ris3s one continuous rscomd i thout a creak ir serv- 
foe; ani (5) that the last army record of plaintitt \enotes 
ce.nretion therafrom °s an officer through eee for the 


corvertence of the coverrment ani constitutss le se;arnticn unier 





c n'itions other theo n-norable, preciuding veteran's preference. 








Tre agency is in errer. The unclassified civil service hes 
always included in thet category eivilien ee im positions 
ezeerted free the competitive eivil ss service, “eve aS position held 

, by plaintiff. Seetion 21.5(a)}(3) of CFR, 19§3 Supp., pertaining 
te experience as e fector in 4 2eratning eligibility, provides: 
#e¢ * "er, appitesnt sntitied to five-point or ten-point 
prefereace under the cus ia this part shell be 
£Sofe8"tas ‘Stata’ as Sten" tas position for shst te 
is applying is sizilar to thet he held iamediately prior 
te Ris eutramse inte the silitary or navel service; 
credit shell slso be given sush epplieant for all valuable 
experience, imeluding experience gained ° * *.° 

Seotien 869 (Seotion 14) pertains to permanent and indefinite 
civilies emplegees. Seotion 661 (Section 12), under the tenure 
groups for 4etermining the relative retention preference in reduction- 
ia-foree setions, employees ia positions excepted from competitive 
civil serviee serving under eny conditions or limitation other than 
ecaditional promotion, veteran's preference applies to exce;ted 
pesitions. The army has provided for 212 the necessary fcrus of 
"Qieseharge certificates‘ ena they apply omly te milisted sen. Coa- 
Bissions are executed and co@pleted in the discretion of ths Presi- 
deat, through the Cecretary of the Aray for the Aray “fficers. 
Beserve -fficers of the Aray are refused retirenens with ray for 
Gisebilities which arose when officer was an enlisted san, although 
@ RBegular Army Cfficer is entitlsd to retirement with pay under the 
sane eireusstanses. 

I think that, just as it is the duty of the ett -nding 
poysicians to wake proper use of ali available diagnostic aids in 
@ medical case, Xingaton v. BeGratn, 232 F.28 495, just so, ina 
legal prodles confronting the Attorney General of the United Stetes 
concerning the incompetency of ome of his employees, must thet 
agency do all things aecessary tc effectuate its cesirss legally 
thereon. The agency in the case at bar rermitted the ;robation of 
19590 to lapse aat failed to afforé pleintiff the statutory 70-day 
reriod of notice of ine-spetensy, and failed to prefer the prefer- 
ence notice of charges in an @gency adverse fersonrel «action .nctil 
several years tmereafter. Such is an excellent exagrie of incom- 


retent ageney adjudication which should noc be eountenonced oy 2 








Peteral court in ite lisited review of such personnel action. 


. Saray. BASES. 78 C.s.hpp.D.C. 37% Folsom v- seber, %o. 12637, 
G,S.App.D.c., Geeided Deveader 8, 1955. 


: 





2 think that this case presents facts whieh require the par- 
Cicular supervision of the judiciary to the ont that @ “measure of 
gedieial relief say ca (tnis) cecasios be odteinable by (plaintiff 
herein) ome Glateiag a right to a certain position’. 


comecLusicy 


Jor the renesous stated snd the evthorities cited, I rec ompeond 
that (1) plaistaff’s motion for susmary judgment be granted and (2) 





thet defendants’ cress-motion for summary Judgment be ienied. 
Respectfully subdaitted, 
Jonn Heury Sullivan 
Commissioner of Veterans Cases 
Gepieces sent to: 


Nervert J. Jacodi, Esquire, Atty. for Flaintify HO wat'l cress Bldg. 
wesnington, D. C. 


Domald B. MecOuineas, Esquire, atty. for vefendent s, 
Separtecat of Justice. | 
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Li TH MMAIZD Stages DIsgRICT couRE 
FOR THE DISTRICT OF COLUMBIA 


JCHH J. MeGINTY, 

- PlaintifzZ, 
Ve 

BROWNSLL, ET AL., 


Defendants. 


SLAINRIPP*S KUMOR<KDUM OF WEARING 
OF MOSLON POR SURMARY SUD@ OTE 


Pleintiff, a grade 12 employee of the Depirtment of 
Justice from October, 1945, to July, 1955, was illegnily se; rated 
from his employment as an attorney by letter diuted July 1, 1953, 
from Deputy attorney—General Rogers effective as of the “close of 
business July 5, 1955°. He is seeking reinstatement in this action. 


Under date of May 29, 1955, 2 notice of proposed adverse 
action under the Veterans’ Preference .ct of 1944 (ec. 14) wes 
forwarded to plaintiff and received by registered mail dune 5, 19535, 
‘which notice was signed by varren 8. Burger, assistant .ttorney- 
General. This notice was answered by plaintiff within the pre- 
seribed time limit, and then followed the dismissal letter of 
July 1, 1955, signed by the defendant xogers, which letter did not 
specify or enumerate any “reasons” for dismissal, sé required by 
law, 


Six days prior to the letter of charges of May 29, 1953, 
plaintiff received a “salary promotion", kmown as a Ranspeck with n- 
erude reise, which wus predicated upon a "satisfactory or better” 
efficiency rating, certified to by an officiul document of th 
Department of Justice acconpenyine the increase in pay, beuring 


Ais” 


‘ 








the attestation and authorisation of the Administrative Assistant 
Attorney-General. This increase resulted from a creditable per- 
formance over the immediste 18 months’ period. Purthermore, this 
increase “means all performanse requirements of the position have 
been fully met” (quotation from the official form granting the 


increase). 


As ea matter of fact, plaintiff’ has always, over the eight 
year period of empleynent in the Department of Justice, following 
his separation from the Army, received efficiency ratings from his 
immediate superiors ranging from “Excellent” to "“atisfactory, or 
vetter". | 





Plaintiff was allowed to work just one day after receipt 
of his dismissal notice and immediately thereafter filed his 
protest and appeal to the defendants — who signed the letter 
of dismissal, and the Civil Service Commissioners. 


after repeated delays, requested by the Depertnent cf 
Justice and granted by the Civil Cervice Commission officials 
with reference to hesring on pluintiff's appeal, the Commission 
finclly on November 9, 1953, granted a hearing supvosedly on the 
“charses" which related strictly to “job performance” in 2 section 
of the Justice Department in which pleintiff had formerly vorked 
prior to his last assignment, and dealing with ceses charged to 
him for handling baek in 1948 and 1949. | 


It developed, however, at this hearing thet some nev 
"charges", unserved on the plaintiff by the agency, had been 
troduced into the record, including a notarized etatement in 
affidavit form by the Head of the Civil Ditdision, earren E, Burger, 


— ! GH ./|© 











charging falsely that this plaintiff had violated Federal Criminal 
ns Statutes. These new and additional “charges” were not known to 
plaintiff previously, ner were they ever served on plaintiff to 
afford him the right provided by Statute to respond thereto. These 
o new “charges” were admitted under protest of the plaintiff and, 
undoubtedly, influenced the Civil Service Commission officials 
in their determination of plaintiff's cise. 


Plaintiff's status as a Veterans’ rreference sligible 
was established and recognized by the Commission and the Chief 
of Appeals Suamining Office, at the fir:t level of the Comrission, 
after pertially upholding the plaintiff, decided the case in f-vor 
of the Agency on alleged "preponderance" of evider.ce which, no 
Goubt, resulted from the considersticn of the murterinl and addi- 
tional "new charges” referred to hereebdove, namely, the Lurger 
effidavit, charging plaintiff with violntion of the crininal 
Statutes but making no effort to prove the same nor givirs the 
plaintiff an op vortunity to reszond thereto. 


On Avveal to the Jourd of *pceais and Review of the 
Commission, tne decision of the Apveale Sxaminin. Cffice, was 
sustained on alleged “preponderance” of evidence wi.ich undoubtedly 
included the aforementioned material covering uncserved “new ch-rges". 


Finelly, to insure exhausting his Administrative remedies, 
” plaintiff appeeled directly to the three Civil <ervice Comnic:ioners, 
Said apnesl being dr.ted Cctober 14, 1954. This copexl re-uested a 


_ \ oe a, 
. 


‘ reconsider.tion of the Decision of the Bourd of ..eals and keview 
eee os 





ee - oe 








2 based on the record before th.t tribunal, In Decenber, 19234, the 
i 


3. 
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Department of Justice, having been previously served with the 

notice of appeal to the Commissioners, filed “opposition” th thereto 
XY vaieh, in fect Meoncluted the paper vork/ind Administrative pro- pro- 

Gesses in connection with this final appeal, It develeped, how- 


ever, that the Department’s opposition to the appeal was not 
served on the plaintiff’ until one year later. (rl drether Seaoys 


On October 6, 1955, the three Civil Service Commissioners, 
/|“ EATER ETT, : 





that the Department was net justified in a dismissing plaintiff? and 
omiered letters be written to thaatteck + to the Bainter <a & 
the Attorney-General. These letters were written and signed by 
two of the Commissioners, end nerely awaited the formality of the 


; signature of Chairman Young of the Commission. 





Some three weeks thereafter, huteednck Rogera, apparently 
through some unofficial source, heard of the favorable action to 
be taken by the three Comiuissioners und thereupon surreptitiously — 
contacted Commission Chairman Young, by telephone call and letter 
(see Defendants’ Exhibit 14), ond recuested a conference between 
sald Young cnd a representative of the vepertuent of Justice. 
Phereefter, t:rough coilusion of these deferdants, the case was 
Sre-opensé” and tre vepart:ent of Justice wos sernitted to file new 
additional representations and “charges”. These alleged represen- 
tations ard new charges purportedly related to plaintiff's activi- 
ties in his last assignment at the Justice Departzuent in the Frauds * 
Section, notwithstanding the fact that the ieee charges dealt 
entirely with plaintiff's ectivities in another Section end that 


—4- | 
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attempts to introduce these new charges before the Appeals Examiner 
were specifically denied at the hearing in November, 1955. The 
Hearing Examiney at the last mentioned date specifically stated 
that no such evidence would or could be introduced in connection 
with this appeal. 


When plaintiff discovered that such new charges end B0= 
called “additional representations” were to be introduced into 
this record, objection was made in and again efter the 
introduction thereof before the Commis:ioncrs, further objection 
Ee Ss min ce a ses i 
was again made by plaintiff thereto. 


Subsequently, on Janusry 15, 1956, the Civil Jervice 


Commissioners reversed their previous cecision and, based on tue 
new charges, irregul=rly and illognlly, introduced into the record, 
finally decided in favor of the Depertnent of Justice. In the 
decision o2 the Co:mis.icners, detea J nu:ry 13, i956, plaintiff 
wes then fir: t notified thet he had now “exhausted (his) ndminis- 


trative remedies”, 


mecourse was then tinely wade on March 7, 1956, to the 
United states vistrict Court for tne victrict of columbia and, 
after 2 mmber of deliys, the ense is now before this vourt on 


Mction for “umzry Judgzent. 








se 





YAOLAZIONS HOTED 


The following violations are noted as e result cf the 


actions of the cefendantst— 


1. Defendant Regers’ final diemissal letter received 
by plaintiff July 2, 1953, contained pp “reasons”, as is required 
for a valid seperation. (Mulligan v. sparevs, 95 U.S. Appe B.C. 
375 211 P.(2a) 263 Euteher v. Higher. ef Bla, U.S. App. D.C. 


Ko. 12,831, Decided .pril 20, 1956) 


2. Defendants violated FERPURAJICE 2aTIiG ACT OP 1950, 
and the approved Department of Justice Performance Rating Plan 
issued thereunder, in that defendants failed to sive plaintit’ 
the required “90-day prior warning notice and & reasonzble 
opnertunity to demonstrate satisfactory performence", since his 





dismissal related to alleged deficiency in 


"job performance" 


(See 5 U.5.5. see. 2005, 64 Stet. 1099 (1950) and its Legislative 


History) ° 


3. Former jssistant itteanay eared warren 3%, Burger 
did, in fact, ond in violation of the law “suspend” plaintiff for 
27 days from April 27, 1953, to Hay 25, 1953, and again excluded 
plaintiff from his office at the Department of Justice from May 29, 
1953, to June 22, 1953, in violetion of plaintiff's rishts pro- 
vided for in the Veterans’ creference «ct of 1944, as anended, and 
the Civil service Regulations relating thereto. The Department of 





Justice effected plaintiff's removal wider 


tained on the jobd during the 30-day notice 


said Preference act and 


the aeculations previde fer the right of the employee to be re- 


period prior to sepere- 


tion. (Zaylex ve UeSa» 131 Cte Cl. 3873 Andrey Kem Vv. U.S, 
UsS. Ct. Cle Case Moe 120-55, Decided March 6, 1956; Amsand v. UsSe» 


Court of Claims #152, decided July 12, 1956). 
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4. Former Assistant Attorney-General Burger failed to 
furnish plaintiff with a notice of “efficial performance rating® 
for the period ending Mareh 31, 1953. ‘This ip a necessary require- 
ment by Section 5 of the Performance Rating Act of 1950 whieh 
states: 

séeiaut Oe ae performance and. Bam aye Piet pag iad 
performance rating.” 

5. Defendant Rogers viclated the Statute and pertinent 
Regulations in that he failed to speeify in the letter of dismissal 
in duly, 1953, that the seperation of plaintiff was "FOR SUCH 
GAUSS AS WILL PROMOPE THs SPPIOIENCY OF THY SERVICE", This is 
required by Section 14 of the Veterans’ Preference Act of 1944. 
(Borden v. Royall, 90 Fed. Supp. 834, DO. D.C..1949). Ih Horion 
Ve Boyall, marke, the Court said: 

. the eral that it would 
Sa 
the efficiency of the service would promoted by his dis- 
charge," 

Ge Detendert Rogers violated plaintiff's statutory and 
judicieaily-defined rights by failure to st2te in his letter of 
dismissal’which, if any, of the alleged "ch2rges” were specifical- 
ly relied upon in discharging this plaintiff, (See “whiligan v. 
andres, supra). 


7. ‘In the decision of the Anpeals Exeminer of the 
Civil Service Cozmission, the 13 churges made by the defendant 


Departaer:t were not individuclly discussed, 2s required, but on 
the contrary only one such charge was discussed (the Sanders cese) 
and thet was determined in plaintiff's favor. In the cease of 


ge 4:12] 











dines Kutcher v. Harvey Higley, and the three Civil Service 
Commissioners, gupka, it was stated: °-——a reading of the charges 
aust demonstrate the ressons for dismiseal, assuming ‘ald’ the 
Gherges are sustained". (See aleo Biackmar v. U,S., 120 Ped. Supp. 
406 (Ct.Cl. 1954)). | 


8. The defendant Commissioners violated the law and the 
socompanying Regulations and Rules of the Civil Service Commission, 
by permitting the Department of Justice at the hearing to intre- 
duce into the record a statement of several officials adding new 
matter to supplement the original charges. This involved a state- 
ment signed by several Justice officials sent to the Civil Service 
Commission without any service on the plaintiff, Plaintiff ob- 
jected at the hearing to the new material added, but to no avail. 


9. A further violation at this hearing at the lower 
level of the Civil Service Commission occurred when the Commission 
permitted to be included in the reccre the affidavit cf xarren 5. 


Burger falsely chivrging plintiff with violttion of Federal Criminal 


Statutes, namely, the R-tch act. although pleintiff objected when 
he discovered this violution, thc hearin; officer refuced to delete 
the same frem the record. Copy of thie affidevit wes never fur- 


a 


nished the plaintiff. 


10. The Coznmisc:ioners violated process in failing to 
furnioh plaintiff? with copy of the final response of the Justice 
Department dcted Deceubder 7, 1954, until 11] months after receipt 
at the Commission, This ws supposedly the responce to plaintiff's 
finel apyesi of Cetover 14, 1954, to the three Conzisrioners, 
Apparently the commissioners considered thib to be the final 
response since they did nothing for one yesr thereafter. It was 
at this point thet the Commissioners considered the appeal record 
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nase 
tail, on! 
PE Sai voted to restore plaintiff to his position. 
It was only after the case was re-opened“ ine’ inetigation of the 
Department of Justice and new material added-by the latter, that ! 
Service to plaintiff of this letter of the Department of Justice (f17//| 


was made, 


21. The defendant Coumissioners vielated the law in 
Te-opening the case, after previously deciding in favor of the 
plaintiff, and permitting the Justice Department to introduce 
additional representations and, in fact, new charges, when the 
plaintiff hed merely requested a “reconsideration” of the Decision 
of the Boar of Appeals and Review, based on the record mde to 
thet dste, The Commissioners eppear to have teen in collugion 
with officials of the Department of Justice in permitting the 
latter to file additional affidavits, making new chirges against 
the plaintiff’, despite plaintiff's objections, and apparently upon 
receipt of these new charges, they reversed their position end 
found ageinst the plaintiff. 

12. The Commissicners viclated the provisions of the 
Veterans’ eet arene act in presenti: the new charges to the 
plaintiff and grantin; him 7 days within which to make "comments", 
whereas under are ney oe reference |: act of 1944, a 50-day 
advance noticefis to be civen an employee ‘is is to be dismissed 
and the notice mst relate to “any ané 21)" charges, 


13. Defendants failed to honer tie provisions of the ? 
Veterans’ ~reference act of 1944 wnengtine Zinul letter of the 
Comaission dated Jemmry 135, 1956, the "ultinate adverse ruling’ — 
was predicated upon “reasons” other than “the™findings upon the 


charges" initially preferred. (See Kutcher v. Higley, et al., supra.) 


3 
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Baers 
It is resyectlig recuacted wat. che Court give serious 
eensideration td the neaerous infractions aah visiekioes of the law 
end Rules and Regulations of the Civil Service Commission perje~ 
trated dy the defendants in colin@ien each vith the cther to the 
éetrinent of the plaintiff’. It is further respectfully urged that 
this Court grant plaintiff’’s Motion for Summary Judgnent, direct- 
ing defendants te restore and reinstate plaintiff to his position 
im the Department of Justices from which . was seperated in viola~ 
tien of the lay, 


Respectfully submitted, 


. + Aa 





Hervert J, dnoobdi, 
I7c Bationwl Presc milding, 
seshington 4, D. C. 


attomey for ~leintif?, 
August 9, 1556. 
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seichanihed. aonmtlig $n geatelblt'e snatebled,|tuni this Gil Gavckes 
Gunstosten afforded the plaiattét oli benefits eseruing os © result 
si Wiha “ee. ah deni dlia . ih eansidh etiaias his ies 
Ptersas refaruness. Ths pliatatirl qoxteuts tast che Civil service 
Comniosion predicated its atverse finding won charges proferret 

subsequent to ceparstion ami olse csetendad that certain infarmtios 
alleging come violation of the Gatch Act was exasidered by the Civil 
Service Commission in eonncetion with its support ef the Justice 

Beparteeat'’s éiecharge of plaiztift. 


| 
| 


The plaiatif?’s contentions in this regard are not supported by 





the recerd, and pages 100 through 111 indieate definitely that the 
Pivik Nessine Dealanien Tid ck senibinn Cees Gethick in nena 
with its finding. | 
The plaistis? aleo relies won e nuuber of other charges of 
irregularity in the grececdiags whieh are set out in detail in the 
menorendun in support ef the action for cumary judgueat, and in 
eddition, on eral arguuest plaintif?'’s counsel offered other 


factors which the plaintiff believes justify the Court’s granting 
§ 


summary juiguect te hin. 





The Court has carefully reviewed the entire record in this 
ence, including ell exhibits filed. There is no doubt but that the 
ease factually presents some unusual factual situations. In the 


werds of Gr. B. A. Buntes, Gaief of the Appeals Bramining Office, 
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Ditech. 
deka J. UsBinty, 3 alt, pat 
Plaintifz t rn (fekk 
v. 3 Cawil Action Wo. 1013-56 Chere 


Sertert P. Brevnell, dr., ot al : 


™BseOoORA BB DS SR 

This case cence before the Court at this time upon cross motioces 
by plaintif?? and defendants for swuary juignent. The action is a 
suit"’for Geclaratery judgment fixing and determining the rights of 
the plaintiff? es a Veterans Preference Eligible in employment of the 
Gaited States and fer a mandatery injunction requiring the defendants 
to restore the plaiatiff£ to his proper position end grade in the 
goveramsatal service of the Gaited States.” The record includes a 
substantial suaber of exhibits, including copies of correspondance 
ezchanged between the plaintiff and varicus of the defendants; the 
transcript of the testimsay of the hearings before the office of the 
Caief Law Officers of the Waited States Civil Service Commission; 
copies of a number of documents offered as exbibits at that hearing; 
copies of Department of Justice correspondance relating to the 
plaiatif?’; copies of Civil Service Commission comeumnicatioas concern- 
ing the plaintiff's case; and memoranda of the Justice Department 
sid: the plaintiff, filed as a part of the pleadings before the 
Civil Service Commission. 

The plaintiff’, by his motion for summary judgment, raises a 


auaber of questions, “the first of which is whether he was entitled 
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eos eins blenting vt Vetere Preturenes. So dation Beparteet 


contented stverssiy to plcleeatt's contentsen, bat the Givil Service 
Gomnissten sfferées tho plaiatie? 021 benefits seeruing ss 2 recut 
of Goterans Trefercnss, ant ssoeetiazly, the vesnnd tatere the civil 
Guovico Coquiaston intiestes thet the plateti te hed all of the 
Votorans Prefevences. The plaintif? contends thet the Civil Services 
Commission predicated ite adverse finding won charges preferred 
eubsoqueat to separstion ant else evatended thet certain iaforaation 
alleging sow® violation ef the Gatch Act was enasidered by the Civil 
Service Commission in connection with its support ef the Justice 
Bepartueat’s éischerge of plaintif?. : 
ise Shak MALbttw ehabdektennlie A686 Sauned abune-oepmeckell be 
the recemé, and pages 100 through 111 indicate definitely that the 
Civil Service Counission did not consider these factors in coancetica 
with its finding. 
Tho ploiatif? also relies ues a nmiber ef other charges of 
irregularity in the proceedings whiek are set out in deteil in the 
omcaian:teonpppeart oi Sisk makina: Sen wemninly: Guliguent,- colin 
eddition, on oral arguscst plaintiff's counsel offered other 
factors which the plaiztiff believes justify the Court's granting 
samy Julguenk: Se Min, 
Tie Reinct aarhenntualy sieionad he dalton sedeee Sn: thse 
ence, including all exhibits filed. ‘There is ao doubt but that the 


ease fectually presests some wusual factual situations. Im the 


werés of Gr. B. A. Bunten, Gute? ef Che Appeals Dramiaing Offices, 


a 





Cambibét 6, p. 9), “Careful emamination of the fevrageing facts ics 
eoavineing that although © meet mesual situstion uns pornitted to 
arise in the appelleat’s case © 2%" Oa the same page of the 
pause exhibit, Mr. Bunton again points out thet “the issuances ef 6 
gatisfaetory performance rating by sush = so-called autcnstic 
process and by personnel officers rather than line eupervicsss is 
most usununl and is not approved.” The record further indiestes that 
after a substantial period of tine fellewing the Civil Service 


me ‘eimai 


Guamissica's ruling ageinst the plaintiff, the cese uns reopened by 


amen iE OLIN LAS Se te cee ile A ere 0 ee TL 
the Counissica, epperently with no notice te the Justice Dopertaent, 


es - w- oe 


_— 


en oer oe 


wed thereafter the Commission deciéed to reverse itecif ugen the 
LT aT 


ease. ‘Thee Justice Dopartuent, through some “leek” in the Civil 
———a 


Service Coumissics:, learned of this reopening and potential afverse 
decision to the Justice Dopartasnt ead accordingly potiticnsd the 


Civil Servico Commission for further conference en the case. wais 


+ nD 
pe ot oS oer cure 


RAa eet 48'S Thseet Sey oe ee 1966, after 


ead a te 


Chich the plaintiff and the Justice Departueat were cach perwitted 


to file adéiticae] documents in the case. 
Thereafter, the Civil 


Service Coamiasion affirmed its original ruling ia the case (Exhibit 
32). 


in spite of the wausual factuel situation in this case, the 


Court is of the opinion that there was nothing 2llegal or improper 
freee a ee en rane 


ee ee 


da the action of the defendants in effecting the pleintifr's 
removal from his position as an attorney in the Department of 


Justice. Certain of the steps were takes procedurally in @ manner 
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norme!l mi procotere éo sot afferd a legal basis wes which the Court 


oats be justified in finding that any lege) right of the plaintiz’ 





eer ow 


was ebdbrogeted. In the words of the Appeals Examining Officer 
Ww | 
N ~  (Bxhidit $), “Contrary to the contentions of the appellant [pleisti?f] 
\the evidence in the appeal file indicates that he has been treated 


om .- 
ise with exceptional fairness and objectivity by covermmentas effiesrs.” 


The recordé establishes to the Court's satisfaction that ali ef the / | 
| 


‘ 





Ae . 3 procedural protections to which the plaintiff was eatitled vere 


N 


Ss, 


Pi. ae observed. The Court has carefully considered each ef the plaintiff's 
| * ay v allegations of irregularity in this ense ang aust, ia the light of 
oF 


As 


| 
| 
| 
| 


the entire recerd, find against the plainatif?.' 


The Court, accordingly, denies the motion ef the pleintif? fer 





cumary Sudguect and grants the defendants’ motion for summary 
judgnent. 


Counsel will present appropriate order. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JEN J. MOGINTY, 


yy 





plainsiff, , 
Ve Civil action Mo. 1012-56 


HERBERT P. BROWNELL, Jr., et al., 


Defendants. 


FIRAL JUDGMENT AND ORDER 

This cause having come on for hearing on qpese-motions ef the 
plaintiff and defendants for swmary judgment, and the Court having 
congidered all the pleadings, affidavits, exhibits and memoranda ef 
law submitted herein and heaving heard the arguments of counsel; and 
the Court having comcluded that there is ne genuine issne of material 
fact and that the defendants are entitled to judgent eas a matter of 
lew fer the reasons set forth in the memorandum opinion filed August 16, 
1956, and made a part hereof, it is oa this 29 day of August, 1956, 
ORDERED, ADJUD(KD, and DECREED: 

‘ FIRST: That plaintiff's motion for summary judgsent be and hereby 
is in all respects denied. 


SECOND: That defendants’ motion for summary judgment be and here- 


by is in all respects granted, and judgment is hereby entered for de- 
fendants and the complaint dismissed. 
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Defendant. 


Filed: August 350, 1956 


| Harry M. Hull 
Crviu No. __1012-56__ 


NOTICE OF APPEAL | 


Notice is hereby given this SOth day of 





John J. McGinty, the above-named Plaintiff, 


hereby appeals to the United States Court of Appeals for the District of Columbia from the Order 


(judgmentjof this Courtenteredonthe 29th day of 


in favor of the above-named Herbert Brownell, dJr., et al 


against said Plaintiff, John J. McGinty. 


/S/__Herbert J, Jacobi 


Copy to: 
D.B. MacGuineas 
Department of Justice — 
Washington 25, D.C. 


Attorney for Defendants 


John J. McGinty 
3670 38th St.,N.W. 
shington 15, D.C. 


Herbert J. Jacobi 
Suite 970-4 Nat'l. Press 


Washington 4, D.C. 
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QUESTIONS PRESENTED 


In the opinion of appellees the questions presented are: 

1. Whether an officer who is separated from the service under 
conditions other than honorable by reason of the acceptance 
of his resignation for the good of the service to avoid a court 
martial, but who had previously received an honorable dis- 
charge as an enlisted man incident to his acceptance of a com- 
mission without a break in service, was separated from the serv- 
ice “under honorable conditions” so as to be entitled to the 
procedural protection of the Veterans’ Preference Act. (5 
U.S.C. 851). 

2. Whether the Veterans’ Preference Act or the Civil Service 
Commission’s regulations in effect at the time of appellant’s 
dismissal required the notice of decision of the agency head to 
state the “reasons” therefor; and, if so, whether the notice of 
decision given appellant met any such requirement. 

3. Whether there is any violation of the Veterans’ Prefer- 
ence Act or regulations thereunder where the agency’s notice 
of dismissal is based on specific charges preferred against an 
employee but where the employee in his appeal before the Civil 
Service Commission asserts satisfactory work during a period 
not involved in the charges and the agency joins issue before 
the Commission on that contention. 


(I) 
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I. The Lloyd-LaFollette Act was not applicable to appellant’s 
dismissal, and it is questionable whether the Veterans’ 
Preference Act was.applicable...................-.-.-- 

II. The notice of adverse decision given appellant complied with 
the Veterans’ Preference Act. ..3-scccecsccecsco ec nencn 

III. Appellant was not dismissed on grounds other than those 
stated in the letter of charges. ._......-.-.------..---- 

IV. The placing of appellant on involuntary annual leave prior 
to and during the 30 days advance notice period did not 
violate the Veterans’ Preference Act. --...------------- 

V. The fact that appellant was not given a 90-day warning 
notice under the Performance Rating Act of 1950 does not 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13568 


JoHN J. McGINTY, APPELLANT 
v. 


HERBERT BROWNELL, JR., ET AL., APPELLEES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF CASE 


This is an appeal by the plaintiff below, who was dismissed 
from his attorney position in the Department of Justice, from 


an order granting the motion of defendants below (the Attorney 
General, the Deputy Attorney General, and the Civil Service 
Commissioners?) for summary judgment and dismissing the 
complaint, in which appellant sought reinstatement to nip 
former position (Appellant’s App. A-129). 

Appellant was inducted and served in the Army from May 
14, 1942, to August 10, 1943, when he was honorably discharged 
to accept a commission. He was appointed a second lieutenant 
on August 11, 1948, and served in that position until December 
3, 1943, when he was relieved from active service and charged 
with violation of the Articles of War in tampering with and 
taking money from a slot machine in an officers’ mess. He was 
separated from the service “under conditions other than honor- 





*Former Assistant Attorney General Warren E. Burger was also named 
a defendant in the complaint but upon his becoming a Judge of this Court, 
the District Court dismissed the complaint as to him. 

(1) | 
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able effective 21 January 1944, by reason of acceptance of his 
resignation for the good of the service.” (Appellees’ App. 74a, 
76a, 77a) Appellant’s application to the Air Force Discharge 
Review Board to change the nature of his separation from the 
service was denied (Appellees’ App. 74a-76a). 

From 1945 to 1953, appellant was employed as an attorney in 
the Department of Justice (Appellant’s App. A8, All, A12). 
Prior to August 20, 1952, appellant was assigned to the Court 
of Claims Section of the Civil Division (formerly called the 
Claims Division). After that date, appellant was assigned to 
the Frauds Section of the Civil Division (Appellant’s App. A3, 
A4, Al6). 

Under date of May 29, 1953, former Assistant Attorney Gx 
eral Warren E. Burger, then in charge of the Civil Division, in 
which appellant was employed, gave appellant a notice of pro- 
posed adverse action. This notice specified 13 cases in the 
Court of Claims which had been assigned to appellant to defend 
on behalf of the United States and the particular respects in 
which appellant’s handling of each of these 13 cases demon- 
strated that “you are unable to comprehend and analyze the 
legal issues involved; you are unable to prepare such cases for 
trial by obtaining relevant evidence and introducing it into the 
record in accordance with the laws of evidence; you are unable 
to present oral arguments to the courts in a clear, analytical and 
persuasive manner; you are unable to conduct legal research 
and to prepare pleadings and briefs with acceptable form and 
content; you are unable to express yourself either orally or in 
writing in a clear and convincing manner; you have failed to 
meet deadlines for filing court papers; and you have failed to. 
maintain an acceptable standard of work productivity.” (Ap- 
pellant’s App. A3, A14, A15; Appellees’ App. la-8a). 

Appellant answered these charges, asserting, among other 
things, that he did “splendid work” in his last assignment in the 
Frauds Section (Appellees’ App. 8a-9a). The Deputy Attor- 
ney General, by letter dated July 1, 1958, informed appellant 
that his answer to the charges contained in the notice of May 
~ 3 Although requested to do so, appellant’s counsel declined to print a Joint 
Appendix, as called for by Footnote 1 to this Court’s Rule 17. Consequently, 


it has been necessary for appellees to print an Appellees’ Appendix as @ 
separate volume filed with this brief (see Appellees’ App. 77a-79a). 
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| 
29, 1953, had been carefully considered, that “it has been de+ 
cided that the charges are sustained and your removal as a De- 
partment of Justice employee is in the best interest of the 
service” and that appellant’s services would be terminated ef- 
fective July 5, 1953 (Appellant’s App. A86). | 
Appellant appealed his dismissal to the Civil Service Com-+ 
mission, and a hearing was held before an appeals examining 
officer of the Commission at which both appellant and the 
Department of Justice were represented by counsel and offered 
oral testimony and exhibits (Appellant’s App. A5, A18; Spe 
lees’ App. 18a—52a). ! 
Testimony at this hearing showed that as early as July 13, 
1950, appellant’s supervisors complained that his work in the 
Court of Claims Section was seriously defective; that appellant 
was informed of his deficiencies; and that he was placed on 
probation with special supervision (Appellees’ App. 15a-34a, 
38a—52a). 
The testimony further showed that in 1952 Assistant Attor+ 
ney General Baldridge, at that time in charge of the Civil 
Division, was then relatively new in that position and was re 
luctant to separate appellant, notwithstanding his deficiencies, 
if his services could be utilized outside the Court of Claims 
Section, and, accordingly, he transferred appellant to the 
Frauds Section on August 20, 1952 (Appellee’s App. 32a, 48a, 
51a). 
At the hearing before the appeals examining officer, appel- 
lant, as he had already done in his answer to the charges, as- 
serted that his work in the Frauds Section was satisfactory and 
that he could not be dismissed on the charges because all of 
them related to his earlier work in the Court of Claims Section 
(Appellee’s App. 14a, 15a). Counsel for the Department of 
Justice stated that although testimony as to appellant’s work 
in the Frauds Section would not be relevant on the Depart- 
men’s prima facie case on the charges, since appellant had 
opened up the issue as to the character of his work in the Frauds 
Section, he (counsel) was prepared to offer the sworn testi+ 
mony of the Chief of the Frauds Section that appellant’s work 
in that Section was not satisfactory. In order to avoid having 
such testimony placed in the record, appellant stipulated that 
410733—56——2 
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he would withdraw the defense, based on his alleged satisfactory 
work in the Frauds Section, that the dismissal, which was based. 
on appellants’ work in the Court of Claims Section, was in- 
valid (Appellees’ App. 34a-37a). Accordingly, the Chief of 
the Frauds Section was withdrawn as a witness (Appellees’ 
App. 37a). 

The Commission’s chief appeals examining officer sustained 
the dismissal of appellant, finding that the separation proce- 
dures under the Veterans’ Preference Act were complied with 
in all respects and that all of the 13 charges against plaintiff 
were sustained by the preponderance of the evidence with “one 
minor exception” which was part of one charge. The opinion 
concluded that appellant “has been treated with exceptional 
fairness and objectivity by Departmental officials” (Appellees’ 
App. 53a, 56a-672). 

Appellant appealed to the Civil Service Commission’s Board 
of Appeals and Review (as provided by Civil Service Regula- 
tions §§ 22.501-22.503, 20 F. R. 2702) (Appellees’ App. 68a). 
Appellant filed a brief with the Board of Appeals and Review, in 
which he again asserted that there was no objection to his work 
in the Frauds Section (Appellees’ App. 68a). The Depart- 
ment of Justice also filed a brief stating that appellant’s asser- 
tion that there was no objection to his work in the Frauds Sec- 
tion was unsupported by the record (Appellees’ App. 69a). In 
his reply brief, appellant reiterated that there was no objection: 
to his work in the Frauds Section (Appellees’ App. 70a). 

On July 16, 1954, the Board of Appeals and Review also sus- 
tained appellant’s dismissal, ruling that “the preponderance of 
the evidence supports the action taken” and that “your [ap- 
pellant’s] removal is justified and the Department of Justice 
complied with the procedural requirements of law and Regu- 
lations in taking the action” (Appellant’s App. A55, A56). 

On October 14, 1954, appellant applied to the Civil Service 
Commissioners to exercise their discretion to reconsider the 
decision of the Board of Appeals and Review (authorized by 
Civil Service Regulations, § 22.504, 20 F. R. 2702), again assert-. 
ing that there was no objection to his work in the Frauds Section 
(Appellant’s App. A87, A88). The Civil Service Commission 
advised the Department of Justice of appellant’s request to. 
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reopen and reconsider his case and invited it to submit com- 
ments (Appellant’s App. A90). The Department of Justice 
replied, submitting that appellant’s case was not an appropriate 
one for the Commissioners to exercise their discretion to reopen 
and reconsider, on the grounds that appellant had delayed three 
months in making his application and it did not present any 
substantial basis for reopening anyway (Appellant’s App. A91). 

On April 17, 1955, the Civil Service Commissioners agreed 
to defer action on appellant’s request for reopening and recon- 
sideration of his case until this Court should decide the then 
pending case of Thomas v. Ward, 96 U. S. App. D. C. 302, 225 
F. 2d 953, cert. den. 350 U.S. 958. On October 6, 1955, after 
the decision of that case, the Commissioners reached the con- 
clusion that the action of the Department of Justice in dis- 
missing appellant was not justified. They did not, however, 
issue any decision because shortly thereafter they realized that 
neither appellant nor the Department of Justice had been af+ 
forded an opportunity to submit to the Civil Service Commis- 
sioners their respective positions on the issues involved upon 
the reopening and reconsideration of appellant’s case (Appel- 
lant’s App. A52, Ad53). | 

On October 26, 1955, the Deputy Attorney General wrote the 
Chairman of the Civil Service Commission that he had heard, 
through a former employee of the Department of Justice who 
had also been dismissed, that the Commission was about to 
issue a ruling in appellant’s favor and that since no notice had 
been given to the Department of Justice that any reexamina+ 
tion or reconsideration of the case was being given, he would 
like to have a representative of the Department of Justice 
confer with the Chairman of the Civil Service Commission 
(Appellant’s App. A92). 

On October 31, 1955, the Commission notified both appel- 
lant and the Department of Justice that the Commissioners 
had decided to grant appellant’s request for reopening and were 
affording both sides an opportunity to submit such final repre- 
sentations as they might desire (Appellant’s App. A94, A95). 

Pursuant to this notice, appellant filed final representations 
with the Commissioners, again asserting that there was no ob+ 


jection to his work in the Frauds Section (Appellees’ App. A61, 
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A63). The Department of Justice also filed final representa- 
tions in which it asserted that the question as to whether ap- 
pellant’s work in the Frauds Section was satisfactory was not 
@ proper issue in the case (pointing out that appellant had 
waived this issue in the hearing before the Commission’s ap- 
peals examining officer) but that in view of appellant’s per- 
sistence in injecting that issue and to avoid any possibility that 
the Commissioners might be misled as to the truth of that 
matter, it submitted affidavits showing that in fact appellant’s 
work in the Frauds Section was not satisfactory (Appellees’ 
App. 7la-73a). 

Appellant filed a reply to the Department of Justice final rep- 
resentations, in which he again asserted that there was no 
objection to his work in the Frauds Section (Appellant’s App. 
A68, A69). 

On January 13, 1956, the Commissioners sustained appel- 
lant’s dismissal, finding that “the preponderance of the evidence 
supports the action of the agency in your case, and that your 
removal for the reasons stated was proper and warranted in 
the circumstances, and was for such cause as will promote the 
efficiency of the service” (Appellant’s App. A8). 

The Court below ruled that appellant had received all of 
the procedural protections afforded by the Veterans’ Prefer- 
ence Act, and that there was nothing illegal, improper or ir- 
regular about appellant’s dismissal and, accordingly, dismissed 
the complaint (Appellant’s App. A125—A129). 


STATUTES INVOLVED 


Sections 1 and 14 of the Veterans’ Preference Act of 1944 
(Act of June 27, 1944, 58 Stat. 387, 390, as amended, 5 U.S. C. 
851, 863) provide: 


In certification for appointment, in appointment, in 
reinstatement, in reemployment, and in retention in 
civilian positions in all establishments, agencies, bu- 
reaus, administrations, projects, and departments of the 
Government * * * preference shall be given to * * * 
(4) those ex-service men and women who have served on 
active duty in any branch of the armed forces of the 
United States, during any war, or in any campaign or 
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expedition (for which a campaign badge has been au- 
thorized), or during the period specified in clause (6) of 
this section, and have been separated therefrom under 
honorable conditions; * * *. 


* * + * * 





No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, bu- 
reau, administration, project, or department, hereinbe- 
fore referred to shall be discharged, suspended for more 
than thirty days, furloughed without pay, reduced in 
rank or compensation, or debarred for future appoint- 
ment except for such cause as will promote the efficiency 
of the service and for reasons given in writing, and the 
person whose discharge, suspension for more than thirty 
days, furlough without pay, or reduction in rank or ed 
pensation is sought shall have at least thirty days’ 
vance written notice (except where there is reasonable 
cause to believe the employe to be guilty of a crime 
for which a sentence of imprisonment can be imposed), 
stating any and all reasons, specifically and in detail, for 
any such proposed action; such preference eligible shall 
be allowed a reasonable time for answering the same per- 
sonally and in writing, and for furnishing affidavits in 
support of such answer, and shall have the right | 
appeal to the Civil Service Commission from an adverse 
decision of the administrative officer so acting, such 
appeal to be made in writing within a reasonable length 
of time after the date of receipt of notice of such adverse 
decision: Provided, That such preference eligible shall 
have the right to make a personal appearance, or an 
appearance through a designated representative, in ac+ 
cordance with such reasonable rules and regulations as 
may be issued by the Civil Service Commission; after 
investigation and consideration of the evidence submit- 
ted, the Civil Service Commission shall submit its find+ 
ings and recommendations to the proper administrative 
officer and shall send copies of the same to the appellant 
or to his designated representative, and it shall be man- 
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. datory for such administrative officer to take such cor- 
rective action as the Commission finally recom- 
mends: * * * 


SUMMARY OF ARGUMENT 


1. Appellant’s final separation from the military service was 
under conditions other than honorable by reason of his resig- 
nation for the good of the service, to avoid a court martial. The 
fact that he had earlier been given an honorable discharge as an 
enlisted man as an incident to his acceptance of a commission 
without a break in service does not give him veterans’ prefer- 
ence status under the Veterans’ Preference Act, which requires 
that the serviceman has been separated from active duty “under 
honorable conditions.” 

2. The Veterans’ Preference Act requires only that the “rea- 
sons” for dismissal be stated in the notice of charges (the 30- 
days’ advance written notice), not in the decision of the agency 
head. At the time of appellant’s dismissal, Civil Service Com- 
mission regulations under the Veterans’ Preference Act did not 
require that the notice of decision state the “reasons” therefor, 
and the notice of decision given appellant complied with the 
requirements of those regulations. 

3. All of the 13 charges preferred against appellant dealt with 
his work in the Court of Claims Section in the Department of 
Justice. The Deputy Attorney General’s notice of decision 
was based solely on his finding that those charges were sus- 
tained. Upon appellant’s appeal to the Civil Service Commis- 
sion, the Commissioners likewise sustained the dismissal on the 
ground that the evidence supported the department’s deter- 
mination that the charges relating to appellant’s work in the 
Court of Claims Section were sustained. 

Several times during his appeal to the Civil Service Commis- 
sion, appellant asserted that his work in the Frauds Section 
(which was not involved in any of the charges preferred against 
him) was satisfactory. Before the Commission, the Depart- 
ment of Justice repeatedly pointed out that the character of 
appellant’s work in the Frauds Section was immaterial. Fi- 
nally, in view of appellant’s persistence in injecting this imma- 
terial issue and in order that the Commission would not be un- 
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der any misapprehension in that respect, the Department of 
Justice demonstrated to the Commission that appellant's work 
in the Frauds Section was not satisfactory. Since appellant 
raised this issue before the Commission, he cannot complain 
that the Department of Justice joined issue with him. This 
did not constitute the bringing of “new charges” against ‘ap- 
pellant and was not a violation of the Veterans’ Preference Act. 

4. The placing of appellant on involuntary annual leave prior 
to and during the 30-days period of advance notice of the pro- 
posed dismissal action did not violate the Veterans’ Preference 
Act. The regulations of the Civil Service Commission specifi- 
cally authorize such action. It did not prejudice appellant and 
is not prohibited by the Veterans’ Preference Act. Although 
the Court of Claims has held that this regulation of the Com- 
mission is invalid and entitles the employee to back pay for the 
period he is so placed on annual leave, these holdings, even if 
correct, do not help appellant, since they also hold that placing 
the employee on annual leave does not invalidate his dismissal. 

5. The fact that appellant was not given a 90-day prior 
warning as a predicate to an unsatisfactory performance rat- 
ing under the Performance Rating Act does not invalidate his 
dismissal. Where, as here, the employee is dismissed on specific 
charges the Performance Rating Act has no application. 





ARGUMENT 


I. The Lloyd-Lafollette Act was not applicable to appellant’s 
dismissal, and it is questionable whether the Veterans’ Pref- 
erence Act was applicable 


We show below that appellant was given all the procedural 
benefits prescribed by the Veterans’ Preference Act (5 U.S, C. 
863). Appellant cannot complain of any failure to comply with 
the Lloyd-LaFollette Act, since he was not in the classified 
civil service. The Civil Service Commissioners and the Attor- 
ney General are in disagreement as to whether the Veterans’ 
Preference Act was applicable to appellant’s dismissal (Appel- 
lant’s App. Al0, All). And we think the question is paca 
serious to merit this court’s considered views. 

1. The Lloyd-LaFollette Act is not npullivible —Seallosi'n 
appointment as an attorney in the Department of Justice was 
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to a position excepted from the classified civil service (Appel- 
lant’s App. A96). Since the Lloyd-LaFollette Act, by its terms, 
applies only to removals from the classified civil service, it had 
no application to appellant’s dismissal. Barley v. Richardson, 
86 U.S. App. D. C. 248, 254, 182 F. 2d 46, 53, affrmed by an 
equally divided court, 341 U.S. 918-° 

2. Appellant is not entitled to the benefits of the Veterans’ 
Preference Act.—Appellant was honorably discharged in 1943 
to accept a commission as a second lieutenant,* which he was 
given without a break in service. He was separated from the 
service in 1944 “under conditions other than honorable” (Ap- 
pellees’ App. 74a). 

The Veterans’ Preference Act (quoted at page 6 above) 
applies to ex-servicemen who have served on active duty in 
the armed forces only if they “have been separated therefrom 
under honorable conditions” (5 U.S. C. 851). The Civil Serv- 
ice Commission considers that appellant acquired veterans’ 
preference status by virtue of his honorable discharge as an in- 
ductee and that that status was not lost by appellant’s subse- 
quent and final discharge under conditions other than honor- 
able. With all due regard to the weight which should be given 
to an interpretation of the Act by the Civil Service Commission, 
we question whether Congress intended that the benefits of that 
Act should extend to a person whose final discharge was under 
conditions other than honorable, even though he was first given 
an honorable discharge as a record-keeping formality incident 
to his change in status from that of an inductee to that of a 
commissioned officer without any actual break in service. 
There are apparently no cases on this point, and the legislative 
history isnot helpful. In Kohlberg v. Gray, 93 U.S. App. D.C. 
97, 207 F. 2d 35, cert. den. 346 U.S. 937, this Court termed a dis- 
charge of a soldier to enable him to become a commissioned offi- 


* Roth v. Brownell, 94 U. S. App. D. C. 318, 215 F. 2d 500, cert. den. 348 U. S. 
863, has no application here because Roth held a position in the classified 
civil service. 

“A discharge for that purpose is “for the convenience of the Government”. 
Army Regulations, 615-365, par. 3. A resignation such as appellant’s “for 
the good of the service” to avoid trial on pending charges (Appellees’ App. 
74a, 76a-77a) is a separation under conditions other than honorable. Digest 
of Opinions of the Judge Advocate General of the Army, 1912-1940. pp. 989, 
990. 


> ee es ee 
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cer a “so-called discharge,” thus indicating that little legal 
significance is to be attached to a discharge in such eicegite 
stances.° 

An administrative interpretation may be found in the eerie 
tions of the Veterans’ Administration pertaining to veteran 3’ 
benefits. They provide: | 





The discharge of a service person to accept appoint- 
ment as a commissioned or warrant officer * * * is a 
qualified and conditional discharge and does not consti- 
tute a termination of the person’s war service for com- 
pensation and pension purposes. ‘The entire service in 
such case constitutes one period of service, and the con- 
ditions of final termination of active service will govern 
and determine basic eligibility to compensation or pen- 
sion. (38 C. F. R. (1949 Ed., 1956 Pocket Supp.) 
§ 3.62.) ! 


Note also the Congressional policy expressed in the Service- 
men’s Readjustment Act of 1944 (Act of June 22, 1944, 58 Stat. 
284, 286, as amended, 38 U.S. C. 693g) specifically denying vet- 
erans’ benefits to officers who resign for the good of the service. 

If the Court adopts the view that the Veterans’ Preference 
Act was not intended to apply to a situation such as appellant’s, 
it will be unnecessary to consider whether or not there was any 
non-compliance with the Veterans’ Preference Act in appel- 
lant’s dismissal. 





II. The notice of adverse decision given appellant complied 
with the Veterans’ Preference Act 


Appellant contends that the Deputy Attorney General’s dis- 
missal letter (Appellant’s App. 86) did not state the “reasons” 
for such decision and is, therefore, invalid. If the Court con- 
cludes that appellant was not entitled to the procedural bene- 
fits of the Veterans’ Preference Act, it will not, of course, have 
to decide this and the other contentions made by appellant as 
to non-compliance with the Veterans’ Preference Act. | 





®In Shelton v. United States, 126 Ct. Cls. 555, that court held that, jin 
circumstances somewhat similar to appellant’s, the serviceman “never re- 
verted to civilian status” and ‘“‘was at all times in the Navy and subject |to 
Navy discipline.” | 
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In discussing these points dealing with appellant’s conten- 
tions of non-compliance with the Veterans’ Preference Act, we 
start with the principle often reiterated by this Court that, 
in reviewing dismissals of employees in the executive branch, 
the courts have authority to consider only whether or not there 
has been “substantial departure” from applicable procedures 
prescribed by statute or regulation. Ellmore v. Brucker, — 
U.S. App. D. C. —, —, 236 F. 2d 732, 736-7; Smith v. Dulles, 
— U.S. App. D. C.—, —, 236 F. 2d 739, 742; Keyton v. Ander- 
son, 97 U.S. App. D. C. 178, 229 F. 2d 519; Boylan v. Quarles, 
— U.S. App. D. C. —, 235 F 2d 834; Service v. Dulles, — U.S. 
App. D. C. —, —, 285 F. 2d 215, 218 (certiorari pending); 
Haynes v. Thomas, — U.S. App. D. C. —, —, 232 F. 2d 688, 
690, to cite only this Court’s most recent decision on the point. 

The Veterans’ Preference Act (quoted at page 7 above) pro- 
vides that a preference eligible shall not be discharged “except 
for such cause as will promote the efficiency of the service and 
for reasons given in writing”; that the employee shall have 30 
days’ advance written notice “stating any and all reasons, spe- 
cifically and in detail, for any such proposed action”; and that 
he shall have the right to appeal to the Civil Service Commis- 
sion from an “adverse decision of the administrative officer 
eee (a U.S.C. B68). 

It seems plain that the Act itself requires that an employee 
be given a statement of “reasons” only in the initial notice of 
charges, not in the notice of decision of the agency head. This 
Court so construed the analogous provisions of the Act of Au- 
gust 26, 1950 (64 Stat. 476, 5 U.S. C. 22-1), in Cole v. Young, 
96 U.S. App. D. C. 379, 383, 226 F. 2d 337, 341, reversed on 
other grounds, 351 U.S. 536. Hence, even if the dismissal let- 
ter be thought not to state the “reasons” for dismissal, it would 
not violate the statute. 

The regulations of the Civil Service Commission in effect at 
the time appellant was given notice of the decision to dismiss 
him (July 1, 1953) merely required that adverse decisions “shall 
be in writing, dated, and submitted to the employee promptly 
after such decisions have been made”, without requiring that 
the “reasons” be stated (5 C. F. R., 1949 Ed., § 22.3). The 
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Deputy Attorney General’s dismissal letter (Appellants’ Ap 
A86) obviously complied with those regulations.® 

Mulligan v. Andrews, 93 U.S. App. D. C. 375, 211 F. 2d 28, 
is inapplicable here. In the first place, that cage was decided 
not under the Veterans’ Preference Act-but under the Lloyd- 
LaFollette Act, under which the Civil Service Regulations re- 
quired the decision to state the “reasons” therefor, whereas 
the regulations under the Veterans’ Preference Act in effect 
when appellant was notified of the decision did not so require. 
In the second place, in the Mulligan case the notice of decision 
“failed to disclose which of the charges contained in the notice 
of proposed adverse action were relied upon for removal; or, 
indeed, whether removal rested upon any of the charges.” 
(93 U.S. App. D. C. at 378, 211 F. 2d at 30.) See Williams \v. 
Cravens, 93 U.S. App. D. C. 380, 381, 210 F. 2d 874, 876, for 
this explanation of the Mulligan decision. Here, by contrast, 
it was made perfectly plain in the notice of decision that the 
dismissal of appellant was based on the finding that the charges 
set forth in the letter to appellant of May 29, 1953, were sus- 
tained. Cole v. Young, supra, also distinguishes the Mulligan 
decision on the ground that there the notice of decision was re 
quired to state the “reasons” for removal, whereas in Cole v. 
Young, as here, neither statute nor regulations imposed any 
such requirement. | 





| 

°On April 22, 1955, the Commission amended its regulations to provide 
that: 

“The administrative officer shall render his decision, and it shall be in 
writing, dated, and submitted to the employee promptly after such decision 
has been made. The employee shall be advised, in the same notification, of 
the reasons for the action taken * * *” (20 F. R. 2699, 2701, 5 ©. F. R. 
(1949 Ed., 1956 Pocket Supp.) § 22.205). 

Even if the notice of decision were to be tested by the Commission’s 
subsequent regulations requiring the decision to state the “reasons” there; 
for, it would meet that test. It is perfectly plain from the language of the 
dismissal letter (Appellant’s App. A86) that the “reasons” for the decision 
to dismiss appellant were that the charges against him were sustained ; and, 
that letter, by referring to the “letter of May 29, 1953, notifying you of 
proposed adverse action * * *” [i. e. the letter which stated the 13 
charges] were those set forth in the letter of May 29, 1953. That satisfied 
the requirements of even the revised regulations. | 
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Nordenv. Royall, 90 F. Supp. 834 (D. C. D. C.) merely holds 
that a notice of dismissal under the Veterans’ Preference Act 
must state why the dismissal will promote the efficiency of 
the service. Here the notice of dismissal states that the 
charges, which dealt with appellant’s improper handling of 
cases in the Court of Claims, were sustained. That states why 
the efficiency of the service would be promoted by appellant’s 
discharge. There is no requirement that the notice of dis- 
missal contain the phrase “promote the efficiency of the serv- 
ice.” Blackmon v. Lee, 92 U.S. App. D. C. 268, 205 F. 2d 138. 

Accordingly, the notice of adverse decision complied with all 
requirements of law. 


Ill. Appellant was not dismissed on grounds other than those 
stated in the letter of charges 


There is no basis in fact for appellant’s contention that he was 
dismissed, because of his unsatisfactory work in the Frauds Sec- 
tion, a ground not stated in the original letter of charges. 

The notice of dismissal plainly indicated that “the charges” 
found to be sustained were those set forth in the notice of pro- 
posed adverse action of May 29, 1953; i. e., appellant’s mis- 
handling of 13 cases in the Court of Claims. There was no 
suggestion that any consideration had been given to appel- 
lant’s work in the Frauds Section (Appellant’s App. A&86; Ap- 
pellees’ App. la-8a). The Chief Appeals Examining Officer of 
the Civil Service Commission likewise sustained the dismissal 
solely on the ground that the 13 charges against appellant were, 
with the exception of part of one charge, sustained by the evi- 
dence (Appellees’ App. 53a, 64a, 65a, 66a). 

Appellant’s contention that the statement and affidavits 
filed by the Department of Justice upon the reopening of the 
case by the Commissioners, to the effect that appellant’s work 
in the Frauds Section was not satisfactory, constituted the filing 
of “new charges” against him is without merit. The Depart- 
ment of Justice consistently pointed out in the several appeals 
before the Civil Service Commission that the character of ap- 
pellant’s work in the Frauds Section was not a material issue, 
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since he had been dismissed solely on the basis of the 13 charges 
relating to his work in the Court of Claims Section, and that 
the evidence as to appellant’s incompetent work in the Frauds 
Section was finally placed before the Commission solely because 
appellant himself persisted in asserting before the Commission 
that his work in the Frauds Section was satisfactory, and the 
Department did not wish the Commission to be under any mis- 
apprehensions in that respect (Appellees’ App. 34a-37a, 69a, 
7la-73a). Since appellant persisted in injecting into the pro- 
ceedings the immaterial issue as to the character of his work 
in the Frauds Section (Appellant’s App. A63, A88; Appellees’ 
App. 8a, 9a, 14a, 15a, 68a, 702), he cannot complain that the 
Department of Justice joined issue with him. United States v. 
Lowe, 234 F. 2d 919, 921-2 (C. A. 3); United States v. 
Regents of New Mexico School of Mines, 185 F. 2d 389, 391 
(C. A. 10); Bradley v. Adams Express Co.,.89 F. 2d 641, 642 
(C. A. 6) cert. den. 302 U. 8. 698; McBoyle v. United States, 
43 F. 2d 273, 275 (C. A. 10); Aetna Indemnity Co. v. J. R. 
Crowe Coal & Mining Co., 154 Fed. 545, 559 (C. A. 8). ! 

It is plain that the Civil Service Commissioners ruled against 
appellant not on the ground that his work in the Frauds Section 
was unsatisfactory, but on the ground that the original chats 
were sustained. The Commissioners’ ruling states: 





The Commissioners have fully considered the entire 
appeals record and the additional representations sub- 
mitted by both parties. They have found that the pre- 
ponderance of the evidence supports the action of the 
agency in your case, and that your removal for the hs 
sons stated was proper and warranted in the circum- 
stances and was for such cause as will promote the effi- 
ciency of the service. (Appellant’s App. A8.) [Italies 
supplied. ] 





”? 


The reference to appellant’s removal “for the reasons sii 
obviously 1 is to the Deputy Attorney General’s decision to re- 
move appellant, which in turn referred to the letter to appel- 
lant setting forth the 13 charges dealing with his work in the 
Court of Claims Section (Appellant’s App. A86; Appellees’ 
App. la-8a). 











16 


Thus, this case is not like Kutcher v. Higley, —— U.S. App. 
D. C. —, 235 F. 2d 505, where it affirmatively appeared from 
the ruling of the agency board that the employee was dismissed 
on grounds other than those stated in the charges against him. 
Nor is this case like Mulligan v. Andrews, 93 U.S. App. D. C. 
375, 211 F. 2d 28, where it was impossible to tell from the 
agency’s adverse decision whether or not it was based on the 
grounds stated in the charges preferred against the employee. 
Rather, it is like Washington v. Summerfield, 97 U. S. App. 
D. C. 105, 107, 228 F. 2d 452, 454, where the dismissal was 
sustained notwithstanding the fact that the agency had referred 
collaterally to derelictions not covered by the charges. See also 
Keyton v. Anderson, 97 U.S. App. D. C. 178, 229 F. 2d 519.’ 

We do not read appellant’s brief (pp. 17-18) as making a con- 
tention that the original charges relating to appellant’s mis- 
handling of 13 cases in the Court of Claims fail to meet the 
standard of specificity required by the Veterans’ Preference Act. 
In any event, a mere reading of the charges (Appellees’ App. 
la-82) shows that they are stated in the greatest detail. The 
Chief of the Appeals Examining Office of the Civil Service Com- 
mission specifically found that all of the 13 charges were 
sufficiently specific (Appellees’ App. 57a-58a); and that ad- 
ministration interpretation is entitled to considerable weight. 
Washington v. Summerfield, 97 U.S. App. D. C. 105, 108, 228 
F. 2d 452, 455; Thomas v. Ward, 96 U.S. App. D. C. 302, 305, 
225 F. 2d 958, 956-7, cert, den. 350 U.S. 958. 

There can be no doubt that these charges met the standard 
of specificity required by this Court. Baughman v. Green, 
97 U.S. App. D. C. 150, 229 F. 2d 33; Williams v. Cravens, 93 
U.S. App. D. C. 380, 210 F. 2d 874; Keyton v. Anderson, 97 U.S. 


7 Equally unsupported by the record is appellant’s assertion (Brief, p. 17) 
that his dismissal was based on grounds stated in an unidentified document 
which “Justice officials” allegedly submitted to the Civil Service Commission 
and an affidavit of former Assistant Attorney General Burger which was 
introduced by the Department of Justice at the hearing before the appeals 
examining officer of the Civil Service Commission (see Appellees’ App. 37a-— 
38a). Appellant has not chosen to make either of these documents a part 
of the record. His assertion that he “cannot obtain a copy of this affidavit” 
is simply false. That affidavit is part of the administrative record before 
the Civil Service Commission and appellant has always been free to obtain 
a copy from the Commission. And the Department of Justice would hare 
furnished him a copy had he requested it. 
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App. D. C. 178, 229 F. 2d 519. The cases cited by appellant 
(Brief, p. 18), where the charges failed to give names, dates; 
and places, are distinguished in the Baughman and Williams, 
cases, supra. | 

Accordingly, appellant’s dismissal was based on the charges: 
preferred against him, and these were sufficiently specific. 


IV. The placing of appellant on involuntary annual leave 
prior to and during the 30 days advance notice period did; 
not violate the Veterans’ Preference Act 
On April 27, 1953, prior to the serving of the letter of charges’ 

upon appellant, former Assistant Attorney General Burger sent. 

appellant the following memorandum: 


You are hereby notified that commencing with the 
close of business Monday, April 27, you are suspended| 
from your employment as an attorney in the Depart- 
ment of Justice for a period commencing Tuesday, 
April 28, until May 25, pending investigation as to your) 
competence and fitness to continue your employment. 
You are placed on annual leave commencing as of Tues-' 
day, April 28 to May 25, 1958. (Appellant’s App. A77)' 


Upon the issuance of the letter of charges on May 29, 1953,! 
former Assistant Attorney General Burger directed appellant 
to go on annual leave until June 22, 1953 (Appellant’s App. 
A78). | 

The use of the word “suspended” in the first memorandum 
from former Assistant Attorney General Burger was inappro- 
priate,® but did not prejudice appellant since he was at the same 
time correctly informed that he was being placed on annual 
leave. As stated in the opinion of the Commission’s chief ex- 
amining officer, “As Mr. McGinty was on annual leave, he was: 
not in a non-pay status and hence, was not suspended.” (Ap- 
pellees’ App. 60a.) See Smith v. Dulles, —— U.S. App. D. C. 
——, 236 F. 2d 739, where a comparable administrative mis- 

*The Civil Service Commission’s Regulations define “suspension” as 
“temporary absence from duty without pay required by the appointing officer; 
for disciplinary reasons, or pending inquiry.” 5 C. F. R. (1949 Ed, 1956 
Pocket Supp.) $1.102 (z). 
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statement was held not to be such a substantial departure from 
applicable procedures as to invalidate a dismissal action. 
Regulations promulgated by the Civil Service Commission 
under the Veterans’ Preference Act specifically authorize the 
placing of an employee on annual leave during the 30-days ad- 
vance notice period. 5C. F. R. (1949 Ed.) § 22.2 (c). And 
the Annual and Sick Leave Act of 1951 (Act of October 30, 1951, 
65 Stat. 679, 5 U.S. C. 2062 (h)) vests in the heads of the de- 
partments the discretion to determine when during a year an 
employee may take annual leave. See 28 Comp. Gen. 526. 
Placing appellant on annual leave during the 30-days advance 
notice period obviously did not prejudice his defense of the 
charges against him. If anything, it enabled him to defend 
himself better than if he had been required to remain at work. 
In three recent 3 to 2 decisions, the Court of Claims has held 
that the regulation of the Civil Service Commission authorizing 
the placing of an employee on annual leave during the advance 
notice period is invalid as not within the contemplation of the 
Veterans’ Preference Act. Taylor v. United States, 131 Ct. 
Cls. 387; Kenny v. United States (No. 120-55, decided March 
6, 1956), —— Ct. Cls. ; Armand v. United States (No. 1- 
52, decided July 12, 1956), Ct. Cls. . Wesubmit that 
these decisions of the Court of Claims are erroneous. There is 
nothing in Section 14 of the Veterans’ Preference Act which re- 
quires that an employee be kept on the job during the 30-days 
advance notice period. Placing an employee on annual leave 
is not a discharge, a suspension, a furlough without pay, or a 
reduction in rank or compensation. An employee on annual 
leave continues to earn his pay, further annual leave and sick 
leave, and retirement credit during the period he is on annual 
leave. 29 Comp. Gen. 93, 94; 27 Comp. Gen. 227, 231; 27 
Comp. Gen. 92; 22 Comp. Gen. 79, 80; 21 Comp. Gen. 596, 597; 
20 Comp. Gen. 9. 
_ In any event, even if these decisions of the Court of Claims 
are accepted as correct, they do not help appellant, for they 
hold that placing an employee on annual leave during his 30- 
day period of advance notice merely entitles him to recover his 
pay for that period but does not invalidate the dismissal action. 
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Accordingly, the placing of appellant on involuntary annual 
leave did not invalidate his dismissal. 


V. The fact that appellant was not give a 90-day warning 
notice under the Performance Rating Act of 1950 does not 
invalidate his dismissal 


. Appellant’s contention that he was not given a 90-day prigr 
warning as a predicate to an unsatisfactory performance rating 
is disposed of by Jones v. Hobby, 96 U.S. App. D. C. 53, 223 
F. 2d 345, and Thomas v. Ward, 96 U.S. App. D. C. 302, 225 
F’. 2d 958, cert. den., 350 U. 8. 958. As those cases establish, 
the procedure prescribed by the Performance Rating Act of 
1950 (Act of September 30, 1950, 64 Stat. 1098, 1099, 5 U.S. C. 
2001, 2005) has no application to a removal on specific charges 
of improper performance of duty, as is the case here.’ 


° Appellant’s charges, unsupported in the record, of “chicanery,” “skull- 
duggery,” “machinations,” and “malice” are disposed of by Smith v. Dulles, 
— U.S. App. D. C. , 236 F. 2d 739; Hammond v. Hull, 76 U. S. App. 
D. C. 301, 306, 131 F. 2d 23, 28, cert. den. 318 U. S. T77; Levy v. Woods, 84 
U. S. App. D. C. 138, 171 F. 24 145. Although legally immaterial, the true 
picture is given in the careful, detailed opinion of the Commission’s chief 
appeals examining officer: | 

“A study of the Commission’s appeal file establishes that it is replete wi 
evidence supporting the charges preferred against Mr. McGinty. The a 
pellant’s replies or defenses to the various charges have been carefully 
studied and, with but one minor exception, do not refute the ee 
preferred. * * * 


* * * * * =| 


* * * He [appellant] contended that officials of the Department of Justice 
intentionally assigned him cases which were difficult or impossible to defend. 
He alleged that this was done deliberately for the purpose of prejudicing his 
employment with the Department. He contended that ‘political reasons’ 
were actually behind his removal. These allegations have been given most 
careful attention and are found to be wholly unsupported and erroneous. 
Contrary to the contentions of the appellant, the evidence in the appeal file 
indicates that he had been treated with exceptional fairness and objectivity 
by Departmental officials. Mr. McGinty was in difficulty by reason of his 
unsatisfactory job performance as far back as September 1950 which should 
dispose of any allegation that the present removal action was based on 
‘political reasons.’ * * *.” (Appellees’ App. 65a, 66a). 











bp 
CONCLUSION 


The judgment of the District Court should be affirmed on the 
ground that appellant, by virtue of his discharge under condi- 
tions other than honorable, is not entitled to the protection of 
the Veterans’ Preference Act. If the Court does not accept 
this view, the judgment should be affirmed on the ground that 
appellant was given all the procedural rights prescribed by the 
Veterans’ Preference Act. 

Respectfully submitted. 

GEorGE CocHRAN Dovs, 
Assistant Attorney General. 
Paut A. SWEENEY, 
Attorney, Department of Justice. 
Donaup B. MacGuinzas, 
Attorney, Department of Justice. 


U. S. GOVERNMENT PRINTING OFFICE: 1956. 














+ 





APPENDIX TO BRIEF FOR APPELLEES 











Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 





No. 13568 


JoHN J. McGinty, APPELLANT 
UV. 
HERBERT BROWNELL, JR., ET AL., APPELLEES 





ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE COCHRAN DOUB, 
Assistant Attorney General, 
PAUL A. SWEENEY, 
Attorney, Department of Justice, 
DONALD B. MacGUINEAS, 
Attorney, Department of Justice, 
Department of Justice, Washington 25, D. C., 
Attorneys for Appellees. 








Awmyornle 
Tottce States Court of Appeas 


For tite 


fy a ' ay cee 
strict of Culiumbia Crrcuts 












































APPENDIX—EXHIBITS TO AFFIDAVIT OF 
DONALD B. MACGUINEAS FILED IN SUP- 
PORT OF DEFENDANTS’ MOTION FOR SUM- 
MARY JUDGMENT 


Page 
1. Exhibit 1, Letter of Charges, May 29, 1953, Assistant Attorney la 
General Warren E. Burger to John J. McGinty..-__---.----- 
2. Excerpt from Exhibit 2, Answer to Charges June 17, 1953, John J. | 
McGinty to Assistant Attorney Gencral Warren E. Burger-_-- 8a 
3. Excerpt from Exhibit 4, Transcript of Testimony before Appeals 
Examining Officer, Civil Service Commission.__-.--.-------- 18a 
4, Exhibit 4, Department of Justice Hearing Exhibit 6 before Appeals 


Examining Officer, Civil Service Commission, Memorandum, 
July 12, 1949, from Assistant Attorney General H. G. Morison 
to Assistant to the Attorney General Peyton Ford___...-_---- 38a 
5. Exhibit 4, Department of Justice Hearing Exhibit 7 before Appeals 
Examining Officer, Civil Service Commission, Memorandum, 
July 13, 1949, from Peyton Ford, Assistant to the Attorney 
General to Assistant Attorney General H. G. Morison._---_-- 40a 
6. Exhibit 4, Department of Justice Hearing Exhibit 8 before Appeals 
Examining Officer, Civil Service Commission, Memorandum 
September 7, 1950, from Newell A. Clapp, First Assistant, 
Claims Division, to John J. McGinty__-__.......--_--------- 4la 
7. Exhibit 4, Department of Justice Hearing Exhibit 9 before Appeals | 
Examining Officer, Civil Service Commission, Report of Effi- 
ciency Rating of John J. McGinty for period ending March 31, 


8. Exhibit 4, Department of Justice Hearing Exhibit 10 before 
Appeals Examining Officer, Civil Service Commission, Memo- 
randum June 29, 1951, from S. R. Gamer, Chief, Court of | 
Claims Section, to Kendall M. Barnes._....-..------------- 438 

9, Exhibit 4, Department of Justice Hearing Exhibit 11 before i 
Appeals Examining Officer, Civil Service Commission, Memo- 
randum April 12, 1951, from Kendall M. Barnes to John J. 





10. Exhibit 4, Department of Justice Hearing Exhibit 12 before : 
Appeals Examining Officer, Civil Service Commission, Memo- | 
randum July 12, 1951, from Kendall M. Barnes to Assistant 
Attorney General Holmes Balridge._..--.------------------ 45a, 

11. Exhibit 4, Department of Justice Hearing Exhibit 13 before | 
Appeals Examining Officer, Civil Service Commission, Memo- 
randum July 23, 1951, from 8. R. Gamer, Chief, Court of 
Claims Section, to Assistant Attorney General Holmes Bald- 


409751—56——-1 qd) 








12. 


13. 


14, 


15. 


25. 


Oi 


Exhibit 4, Department of Justice Hearing Exhibit 14 before 
Appeals Examining Officer, Civil Service Commission, Memo- 
randum July 26, 1951, from Kendall M. Barnes to John J. 


Exhibit 4, Department of Justice Hearing Exhibit 15, before 
Appeals Examining Officer, Civil Service Commission, Memo- 
randum July 27, 1951, from S. R. Gamer, Chief, Court of 
Claims Section, to Assistant Attorney General Holmes Bald- 


Exhibit 4, Department of Justice Hearing Exhibit 16 before 
Appeals Examining Officer, Civil Service Commission, Memo- 
randum August 20, 1952, from Assistant Attorney General 
Holmes Baldridge to John J. McGinty____-..-..------------ 

Exhibit 4, Civil Service Commission’s Exhibit 7 before Appeals 
Examining Officer, Civil Service Commission, Memorandum 
July 13, 1950, from Edgar T. Fell to H. G. Morison__-_------ 


. Exhibit 5, Decision of Chief, Appeals Examining Office, Civil 


Service (Commission =... = <2. os scceescee cose oaesasee atest 


. Excerpt from Exhibit 7, Brief of John J. McGinty before Civil 


Services Commissions. 52 en 226 en ce eee see 


. Excerpt from Exhibit 8, Brief of Department of Justice before 


Civil Service ‘Commission sn. sos ee on ieee ese 


. Excerpt from Exhibit 9, Counter Memorandum of John J. 


McGinty before Civil Service Commission_..__.-...---------- 


. Excerpt from Exhibit 18, Memorandum of Department of Justice 


before Civil Service Commission. ___.._......-.------------ 


. Excerpt from Exhibit 21, Letter November 22, 1955, from John 


J. McGinty to Philip Young, Chairman, Civil Service Com- 


. Excerpt from Exhibit 23, Certification of military service record 


CU TGRW dt: DIOS x sc ecw acest ceenweenuennevaesens 


. Excerpt from Exhibit 24, Transcript of Proceedings before Air 


Force Discharge Review Board, June 24, 1953, and attachments 


. Letter, October 24, 1956, from Assistant Attorney General George 
Cochran Doub to Herbert J. Jacobi. ..-..........-----..--- 
Letter, November 19, 1956, from Herbert J. Jacobi to Paul A. 
Sweeney, Chief, Appellate Section, Department of Justice____- 





49a 


Exhibit 1, Letter of Charges, May 29, 1983, Assistant Attorney 
General Warren E. Berger to John J. McGinty | 


May 29, 1953. | 
Mr. Joun J. McGinty, | 
3670 38th Street NW., Washington, D.C. | 
Dear Mr. McGinty: This is a notice of proposed adverde 
action in accordance with Section 14 of the Veterans Prefer- 
ence Act of 1944. The proposed action is your removal from 
the service of the Department, in order to promote the effi- 
ciency of the service, because of your failure to perform in a 
satisfactory manner the duties of the position occupied by say 
in the Claims (now Civil) Division. 

The reasons for such proposed action are that in the eerie: 
ance of your work as an attorney you have consistently and 
repeatedly demonstrated your lack of qualifications for the 
performance of such work. Your work has demonstrated that 
with respect to the cases which have been assigned to you for 
handling you are unable to comprehend and analyze the legal 
issues involved; you are unable to prepare such cases for tri 
by obtaining relevant evidence and introducing it into the 
record in accordance with the laws of evidence; you are un+ 
able to present oral arguments to the courts in a clear, analyti- 
cal and persuasive manner; you are unable to conduct legal 
research and to prepare pleadings and briefs with acceptable 
form and content; you are unable to express yourself either 
orally or in wrtine in a clear and convincing manner; you 
have failed to meet deadlines for filing court papers; and you 
have failed to maintain an acceptable standard of work aig 
ductivity. 

This proposed action is being taken for the following s 
reasons: ne | 

1. Your work in the case of Fruhauf Southwest Garment Co.| 
v. United States, C. Cls. No. 49239 (decided by the Court on) 
May 5, 1953, in favor of the Government after being taken’ 





(la) 
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over by another attorney), was wholly unsatisfactory. On 
April 9, 1952, a conference was had between Mr. Walls, who 
was plaintiff's attorney, you, and Mr. Gamer, Section Chief, 
looking toward a possible settlement of the case on the basis of 
the adverse Commissioner’s report following your trial of the 
case. Walls offered to accept the amount of damage found by 
the Commissioner, and the Commissioner’s factual findings 
were so favorable to plaintiff that Walls refused to make any 
reduction therein whatsoever, despite Mr. Gamer’s legal con- 
tentions as to plaintiff’s failure to exhaust its administrative 
remedies and its being bound by a settlement agreement. 
Nevertheless, you encouraged the proposed settlement and in 
subsequent conferences with Mr. Gamer in which the entire 
case was reviewed and an explanation sought by Mr. Gamer as 
to how the case could be in such an unfavorable state so far as 
the Government was concerned, you complained to Mr. Gamer 
that you had nothing to work with, your witnesses were poor, 
and you had no defenses whatsoever. You stated it was the 
Commissioner’s belief that the Government was in an indefensi- 
ble position and should settle and that that was your belief also. 
Further conversations with you made plain that you had little 
or no appreciation of the existence of any legal defenses avail- 
able to the Government, let alone the ability to weigh the 
strength of such defenses. You cited this case to Mr. Gamer in 
proof of your oft-repeated charge that you had been assigned 
cases which were impossible to defend. As stated, this case 
was subsequently taken over by another attorney, and a deci- 
sion wholly in favor of the Government was obtained. 

2. Your proposed brief in the case of Jackson v. United States, 
C. Cls. No. 49254, evidenced an inability to analyze legal issues, 
and was totally inadequate. The case was generally governed 
by the previous Mendez and Lezin decisions of the Court of 
Claims, but you failed even to mention them, although they had 
previously been called to your attention by your immediate 
supervisor. You did not even have a correct factual analysis 
in your proposed brief. You proposed to argue that there were 
no procedural defects in effecting plaintiff’s discharge, whereas 
the undisputed facts showed that, for part of the period in- 
volved, the discharge was procedurally defective. Mr. Gamer 





| 
| 
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and Mr. Barnes were required to revise and rewrite the entire 
brief. ! 
3. Your oral argument of defendant’s motion for summary 
judgment in the case of Florida Dehydration Company v. 
United States, C. Cls. No. 48873, 121 C. Cls. 89, was unsatis- 
factory. The issue involved was the sufficiency of a certain 
letter as a “request for relief” under the so-called Lucas Act. 
On oral argument, you were unable, under the Court’s question- 
ing, to apprise the Court of the contents of the letter. This 
amounted to ignorance on your part of the facts pertaining to 
the basic element in the case. | 
You filed this motion for summary judgment only after at 
least a year’s persistent urging by your immediate supervisor, 
and advice from him as to the controlling authorities. When 
the case was finally set down for a pre-trial conference that was 
a necessary preliminary to the filing of your motion, you dis- 
played such ignorance of the facts that you were attempting 
to develop that your supervisor felt that it was necessary that 
he accompany you, and in fact he found it necessary to take 
over from you the presentation of the government’s position 
during such conference. | 
4. Your oral argument in the case of Shotkin v. United States, 
C. Cls. 49820, decided July 15, 1952, was unsatisfactory. Under 
the Court’s questioning, you were unable to inform the Court 
as to what the Navy’s fiscal year was, and finally suggested to 
the Court the inaccurate information that the Navy’s fiscal 
year commenced in April. | 
5. Your oral argument in the case of Kirchoff Const. Co. v. 
United States, C. Cls. No. 48842, was unsatisfactory and again 
demonstrated your lack of preparation. Under the Court’s 
questioning as to whether payment had been made by the Gov- 
ernment to others in situations similar to that of plaintiff, you 
stated that you had no information with respect thereto, that 
there was nothing in the record on that matter and there was 
no evidence on it. In rebuttal, however, plaintiff’s attorney 
quoted a finding of the Commissioner of the Court which was 
directly on the point. At no time while you were handlin 
this case were you able to advise your superior of the theory 
upon which you were defending the case, and although the 

















4a, 


Court eventually dismissed the petition, it did so upon a ground 
not advanced by you in brief or oral argument. 

6. In the case of Sanders v. United States, C. Cls. No. 48923, 
you failed to appear in Court for the oral argument. The case 
had to be submitted without argument by Mr. John Miller, the 
Assistant Chief of the Court of Claims Section, who happened 
to be present in the Court room, and who apologized to the 
Court on behalf of the Government for your failure to appear. 
Subsequent re-examination of this case, when it became appar- 
ent that the case would control the disposition of at least 3,000 
similar claims, established that the brief which you had sub- 
mitted was not the result of any original research or effort on 
your part but was practically a verbatim copy of the ruling of 
the General Accounting Office upon the subject, which fact you 
failed to disclose to your supervisors. 

In the case of Hotpoint v. United States, C. Cls. No. 49524, 
which was a claim for charitable contributions as part of the 
manufacturer’s cost under a cost-plus-contract, you recog- 
nized in May 1950 in a memorandum to your supervisor, Mr. 
Barnes, that the issue involved was whether such contribu- 
tions constituted indirect manufacturing cost (in which event 
they would be reimbursable) or were overhead charges (in 
which event they would not be reimbursable). Nevertheless, 
when this case was reassigned at about the time you left the 
Court of Claims Section, you turned over a form of stipula- 
tion proposed by plaintiff’s attorney containing this language: 
“This contract was a manufacturing contract and monies 
charged to it for charitable contributions based on a per capita 
allocation would properly be charged to Indirect Manufacturing 
Expense.” You stated at the time to the trial attorney who 
took over the case for you that the stipulation in your opin- 
ion was entirely satisfactory, although if that stipulation had 
been filed it would have amounted to a wrongful concession 
that the Government’s defense in this connection was un- 
meritorious. 

8. In the case of Kelly Dairies v. United States, C. Cls. Ne. 
48853, the issue involved was whether an increase in OPA 
ceiling prices on goods purchased by plaintiff for performance 
of the contract was covered by a contract provision increasing 
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plaintiff's compensation if taxes or charges imposed by Con- 
gress were increased after the bid was submitted. Ina dis- 
cussion with your supervisor, Mr. McGuineas, on September 
22, 1949, you expressed your opinion that plaintiff was en- 
titled to recover. Your discussion demonstrated your com- 
plete lack of comprehension of the legal principle involved. 
In the hearing before the Commissioner you permitted plain- 
tiff to introduce heresay evidence, contrary to the rules of evi- 
dence, without objection on your part. The proposed ms 
ings of fact to the Commissioner which you prepared wel! 
not consistent with the evidence in the case, were not in ap- 
proved paragraph form, were not organized so as to present 
the facts in a clear, logical manner, and failed to give consid- 
eration and proper treatment to the Government’s counter- 
claim. 
9. In Armour & Co. v. United States, C. Cls. No. 48958, 
you made a trip to Chicago to interview witnesses in June, 
1950. Subsequent to that trip you advised Mr. Clapp, who 
was the Acting Assistant Attorney General that you had 7 
veloped, 
an almost airtight defense for at least some 41,000 oda 
dollars of the $43,000.00 claimed. ) 
Subsequent investigation disclosed that you were relying upon 
the acceptance by plaintiff of a Supplemental Order issued by 
the Office of Price Administration, as in the nature of a release. 
However, at the trial of the case, you completely failed to prove 
what was covered by the Supplemental Order, or to establish 
that it comprised the same claims that were asserted by the 
plaintiff. 
Your proposed findings in that case were due to be filed with 
the Commissioner on April 6, 1951. On June 22, 1951, the 
Commissioner complained to your supervisor that you had 
never filed proposed findings of fact. No request for an exten- 
sion of time appeared in the files of the Department or upon 
your individual docket. These proposed findings were a 
filed until about three months after they were due. 
The proposed brief which you submitted in this case did not 
present a convincing picture as to the facts or a clear state- 
ment of any legal principle that would serve to defeat the 
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claim. It was necessary for Mr. Barnes, your immediate 
supervisor, to rewrite the brief completely before it could be 
filed. 

10. In the Dore Rice Mill v. United States, C. Cls. No. 48682, 
and International Rice Milling Company v. United States, C. 
Cls. No. 48683, the proposed brief which you submitted totally 
failed to meet the issues which were presented in these cases. 
Your immediate supervisor suggested that you secure an ex- 
tension of time, and furnished you with copies of sample briefs 
in other cases, with the suggestion that you make an analysis 
of these cases similar to that made in the sample briefs, and 
present a more convincing defense. Subsequently, you pre- 
sented a revised brief which was largely a selection of excerpts 
from the two sample briefs which had been furnished you, but 
which did not discuss the decisions which had eventually been 
rendered by the court in those two cases. It was again neces- 
sary for your supervisor to revise very substantially the pro- 
posed brief which you had submitted. At the time of this 
revision you went along with the changes on the stated ground 
that you had prevailed upon the men you had been dealing 
with in Agriculture to change their views in the light of the 
comments made by your supervisor. You stated that you had 
no personal views on the questions presented in the case. 

In the course of the oral argument in this case, with little 
or no controversy as to facts, you spent 20 minutes of the 
30 minutes“hat was allowed in a restatement of the facts. 
You prefaced this with a statement that the facts were simple 
if considered in chronological order, and then proceeded to 
abandon the chronological order of presentation completely. 
You answered most questions that were put to you by the Court 
erroneously. At the end of 30 minutes of your argument, one 
of the judges asked you whether you were saving some time 
to discuss the merits of the case. Then for the first time you 
entered on a discussion of legal questions presented, but your 
argument failed to show a comprehension of what they were, or 
how to express them. You were asked to submit a supple- 
mental memorandum upon several specific points, and sub- 
sequently displayed complete ignorance as to what those points 
might be. 


74 


11. In Matt J. Walsh v. United States, C. Cls. No. 49274; 
you presented all of the evidence in the case at pre-trial con+ 
ferences with no hearings whatsoever. When your propo 
findings were submitted for review, your immediate. super+ 
visor discovered that you had failed to present any evidence 
whatsoever on one important defense which had been suggested 
by the Navy Department. It was necessary for your supervisor 
to instruct you to make application to reopen the proof and 
to present evidence on this defense. 

12. In Emil Borden v. United States, C. Cls. No. 49855, the 
transcript of testimony of the hearings held on June 14, 1951, 
and April 18, 1952, shows a complete lack of comprehension on - 
your part of the proper manner of the development of facts at 
a trial. The sole witness at both hearings was the plaintiff. At 
the time of the first hearing you had received no report from the 
agency involved, and would have had to conduct cross-exam+ 
ination in the dark. However, you asked no questions what- 
soever as to the events which actually gave rise to the claim} 
and it was necessary for the Commissioner to develop most of 
these facts by his own examination of the plaintiff. At the 
time of the second hearing, you did have a full report, but you 
still refrained from asking questions which would in any way 
have attacked the story by the plaintiff, and made remarks 
during the course of the hearing which indicated your sympathy 
with the position taken by plaintiff. Even at this hearing it 
was necessary for the Commissioner to cross-examine the plain- 
tiff on the basis of the facts set forth in the Government’s own 
exhibits. | 

13. When the Southeastern Oil Company (Florida) ease, C. 
Cls. No. 49518, was assigned to you, in February of 1950, you 
were advised that a serious question existed as to whether or not 
the Court of Claims had jurisdiction of the case, in the light 
of the fact that plaintiff’s appeal from a decision of the con- 
tracting officer was still pending in the Navy Department. 
You were instructed to raise this question of jurisdiction at the 
earliest possible date. When a pre-trial conference was sched- 
uled in the case several months later, your immediate super- 
visor accompanied you because of the importance of the 
question involved. He discovered that you were totally unable 
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to express the Government’s position in a manner which would 
be comprehensible to either the Commissioner or to plaintiff’s 
attorney. Your supervisor was forced to intervene to state what 
that position was. When you thereafter submitted to your 
supervisor a proposed motion to dismiss on this jurisdictional 
question, it was so inadequate in its presentation that very 
substantial revisions and additions had to be made. On the 
day preceding the argument of that motion, your supervisor 
again discussed the matter with you. When he still found 
that you lacked any clear comprehension of the question 
which was presented by the motion, he suggested that he might 
argue the motion on your behalf and you stated that you had 
hoped he would do so because of your feeling of inadequacy. 

You will have 20 days from the date of this letter in which 
to answer the charges personally and in writing with support- 
ing affidavits if you desire. This answer if submitted will be 
considered and a decision will be made on the question whether 
or not your appointment is to be terminated. If no answer is 
received within the prescribed period or the answer is consid- 
ered inadequate, termination of your services will be effected 
thirty days from the date of receipt of this notice. 

Sincerely yours, 
WarRrREN E. BurGER, 
Assistant Attorney General, Civil Division. 


Excerpt From Exhibit 2, Answer to Charges June 17, 1958, 
John J. McGinty to Assistant Attorney General Warren 
E. Burger 

3670 38TH Street NW., WasHINGTON 16, D. C., 
June 17, 1968. 
Hon. WarkEN E. Burcer, 
Assistant Attorney General, 
Department of Justice, Washington, D. C. 

Deark Mr. Bourcer: Notice of proposed action by you in 
accordance with Section 14 of the Veterans Preference Act 
of 1944 concerning the undersigned and bearing postmark of 
June 3, 1953, was received two weeks ago. Answering within 
the 20 day period prescribed therein I wish to categorically 
deny each and every statement and innuendo contained in your 
letter addressed to my home where I have been indisposed and 
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under the care of a physician for an injury I incurred in the 
course of my employment. 

Since coming to work at the Department of Justice back in 
1945 (and I might say I obtained my appointment as Special 
Attorney without benefit of political pressure, oral or written, 
and strictly on merit) I have ALWAYS received a “satisfac- 
tory” efficiency rating. At no time did I ever receive, or de- 
serve an “unsatisfactory” rating. For the past eleven months 
in my present assignment with the Fraud’s Section I did 
splendid work and not once was complained to by my superiors, 
Mr. Taylor or Mr. Meuth. In addition to handling my current 
assignment of cases I took it upon myself to reactivate and re- 
vive a number of old collection cases which had previously hi 





assigned to other attorneys in the section and on which nothin 

had been done in some of the cases for from 4 to 5 years and 
succeeded, as I have previously shown you (i. e., the records) 
and explained to you personally, in collecting over $42,000.00 
in some four months’ time. In some of these collections the 
installment amounts were as low as $1.00, $2.00, and $4.00. 
Consequently, if my present status is to be judged as an attor-' 


ney in the Department of Justice it must be based on the ac- 
complishments in my present assignment in the Fraud’s Sec-' 


| 


tion extending back to almost a year ago (August, 1952). 


* + * * * 


With kindest personal regards, I continue to be 
Cordially and sincerely, 
JoHN J. McGinty. 





ATTORNEY GENERAL 
WASHINGTON 


Avcust 10, 1948. | 

Dear Mr. McGinty: The smallest performance of the 
members of the Lobbying Unit staff has been the subject of | 
high commendation by its Chief, Mr. Kaufman, and a matter of | 
much satisfaction to me. | 
I want you to know of my hearty commendation and appre- | 
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ciation of your able assistance and loyal cooperation in bringing 
about the successful results achieved. 
With kind regards and many thanks for a job well done, 
Sincerely, 
(S) Tom C. Cruarx, 
Attorney General. 
JoHN J. McGinty, Esquire, 
The Lobbying Unt. 


9/9/48. 
NEWELL Cuiapp, Esquire, 
First Assistant, Claims Division, 
Department of Justice, Washington 25, D.C. 

Dear Mr. Cuiapp: When the Lobbying Unit was organized 
last year, Mr. John J. McGinty of your division was selected 
to cooperate with Special Assistant Irving R. Kaufman to 
expedite the survey then to be made and to work with Mr. 
Kaufman in the enforcement of the Act, under the direction 
of the Attorney General. 

His work was so well done that Mr. Kaufman, at the time of 
the latter’s resignation, spoke to Attorney General Clark about 
it and Mr. McGinty later received a personal letter from the 
Attorney General complimenting and thanking him for a task 
well done. 

The lawyers here in the Lobbying Unit speak highly of his 
work and of his ability, both of which I can commend without 
any qualification whatsoever. 

Very truly yours, 
Hucent Donpps, 
Former Assistant Attorney General in charge of the Criminal 


Division under the last Republican Administration—prior to 
the advent of F. D. Roosevelt. 


ND: VC 


SEPTEMBER 9, 1948. 
To: Mr. Newell A. Clapp, 
First Assistant, Claims Division. 
From: Edward H. Hickey. 
Subject: Re work of Mr. McGinty. 
Mr. John J. McGinty was assigned to the Renegotiation 
Unit in May of 1947 and worked continuously in that unit 


me. See SS ee 


lla 


the following four months until, at the request of the Attorney 


General’s office, he was assigned to work in the unit invest 
gating lobbying activities. 


ti- 


During the time that he worked in the Renegotiation Unit 
I found his handling of the cases assigned to him to be satis- 





factory in every way. 


Attached is a carbon copy of his last report to me which 


will attest to his productivity in my section. 
Attached: 
As stated above. 


SEPTEMBER 12, 1947. 
MeEemoranDuM For Mr. E. H. Hickey 
CHIEF, DISTRICT COURT SECTION 


Subject: Work Report for August 1947 





(Casee-cn intend Paveuet 1. TOE dis cs deceased rons mao ed | 6 

Cases assigned during August............cccccecceeeee | 9 

Cases closed dire Aveust. x ccacaacs osaiecdcaascenv wees i! 

Cases on hand September 1, 1947..................... i115 
Collections for the month of August 

Basie BONES (OSC) os oradind anne pees pee $132, 523. 32 

NP acct atk Seeds Seaenounass 132, 523.32 


Additional assignments: 


A. Completed Claims Division Reference Bulletin As- 


signment. 
B. Completed Congressional Record Reviews. 
C. Brought up to date and transferred five Court 
Claims cases. 
JOHN J. McGinty, 
Attorney, 





of 








SEPTEMBER 3, 1948. 


To Whom It May Concern: 

Up until eleven months ago John J. McGinty, of the Claims 
Division, worked in collaboration with me on a number of 
renegotiation cases, and I am pleased to commend him for the 
high character of his work. 

He is a hard worker, conscientious and always willing to . 
cooperate with his associates in matters of importance to the 
Department of Justice and the Attorney General. 

Ropert L. MacCutcHeon. 


J. J. McGinty 
UNITED STATES COURT OF CLAIMS 
WasHineTon 6, D. C., May 22, 1950. 


Re: Matt J. Walsh v. The United States, No. 49274 


Hon. H. G. Morison, 
Assistant Attorney General, 
Department of Justice, Washington, D. C. 
(Attention: Mr. John J. McGinty.) 
Mr. 8. Dimonp, 
Dimond and Annenberg, 
1011 New Hampshire Avenue NW., Washington 7, 
D.C. 

GENTLEMEN: Enclosed is a draft of the pre-trial conference 
memorandum on the above-mentioned case. It is submitted 
for your study and suggested correction if it does not accord 
with your full understanding of the agreements reached at 
the conference. If you have any changes to suggest I should 
have them by June 1, 1950. A copy of any letter to me should 
go to opposing counsel. 

Let me take this opportunity to state that I was pleased 
by the thorough preparation of counsel for this conference 
in which you ably participated. Much progress was achieved 
thereby. 

Sincerely, 
Marion T. Bennett, 
Marion T. BENNETT, 
Commissioner. 





| 
| 
| 
| 
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Excerpt From Exhibit 4, Transcript of Testimony Before ise 
peals Examining Officer, Civil Service Commission 


United States Civil Service Commission 
OFFICE OF THE CHrieF Law OFFICER 


HEARING IN THE CASE OF MR. JOHN J. M’GINTY (SECTION \14 
VETERANS APPEAL) HELD ON NOVEMBER 9-10, 1953 | 


Present: In Behalf of Veteran-Appellant: Mr. John J. Me- 
Ginty; Veteran-Appellant; and Mr. John Mears, Adminis- 
trative Assistant, National Economic Commission, The Amer- 
ican Legion, 1608 K St. NW., Washington, D. C. (appearing 
as designated representative of Veteran-Appellant). In Be- 
half of Agency-Appellee: (Department of Justice), Mr. Don- 
ald B. MacGuineas, Attorney, Department of Justice (ap- 
pearing as Counsel for Agency-Appellee) ; (appearing as wit- 
nesses—in order of appearances): Mr. Newell A. Clapp, At- 
torney-at-Law, Washington, D. C. (residing at) 411 North 
George Mason Drive, Arlington, Virginia; Mr. Saul Richard 
Gamer, Chief, Court of Claims Section, Civil Division, De- 
partment of Justice. | 

(An introductory statement was made by the Appeals Exam- 
iner in regard to the nature and scope of the hearing. In 
dition the Appeals Examiner informed the parties that there 
would be no further right with respect to a hearing, or to pre- 
sent witnesses or any evidence which is available and should 
be presented during the proceedings at this level.) 

(Oath administered to Messrs. McGinty, MacGuineas, Web- 
ster, Clapp, Gamer, Barnes, and Adler.) 

Ruepicer. All right, Mr. McGinty, you may proceed either 
with an opening statement or into the presentation of your 
case, whichever you desire. 





* * * * * 
McGinty. I endeavored to ferret out of Mr. Berger’s dis- 
patch some semblance of latent meaning so that I could grant 
him an intelligent reply, even though his letter was “not in 
sufficient detail” and “lack of specificity required by law.” I 
do not consider him the proper authority for effecting a termi-+ 
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nation. He does not possess the power to “hire or fire.” That 


alone is a province of the head of all Justice personnel, the 
Deputy Attorney General himself. None the less the appel- 
lant did meet the circumstances, as outlined, and although the 
inferences were lacking in such matters as dates, places, names, 


_and details concerning the alleged unsatisfactory performance, 


appellant met the issues squarely, where feasible and plausible 
under the generalized circumstances, and apparently so ade- 
quately disabused Mr. Berger and any other such person who 
might study the case that, without my knowledge with many 
additional so-called charges on me, 2 communication was some- 
how entered into the official record of this appeal bearing date 
of June 27, 1953, containing accusations against me over the 
signature of Marvin Taylor, Chief of the Fraud Section, whom 
I served under for approximately one year prior to my un- 
warranted dismissal, without ever receiving a complaint or a 
suggestion from him or anyone else in my last assignment in 
Justice, that my work was anything except highly acceptable 
and satisfactory. Therefore, gentlemen of the Commission, 
I move you, at this time, to cause said communication dated 
June 27, 1953, and comments, to be expunged from the record 
in its entirety and disregarded in all deliberations and con- 
siderations of my appeal. 

At this point I would like to ask the Commission to see the 
1950 Court of Appeals case, District of Columbia, Doak v. 
Pace, 185 Fed. 2nd, 997, and last week’s Court of Appeals case 
of November 5th, 1953, here in the District of Columbia, 
wherein one Fred B. Money was upheld against alleged charges 
by the Government that he kissed women. The appeals court 
ruled that the charge was without merit and unfounded, since 
the names of the women were not supplied to make the charge 
sufficient and in detail. 

Rvepicer. Could you give us the citation on that? 

McGinty. There isn’t one as yet. It was November 5th, 
Court of Appeals, District of Columbia. It would be Money 
v. Umted States. 

A review of my case will show that no charge of any kind 
was ever filed, or attempted to have been filed with me or 
against me, dealing with my last assignment while associated 
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with Taylor. Appellant now contends (first) that at this late 
date no conceivable charges can be considered against the ap- 
pellant, dealing with his most recent assignment, for the past 
year, in the Fraud Section; and (2) that the only basis that 
the Government would have for proper adverse action would 
be if appellant was found deficient in his last position covering 
a period of, in which some few weeks before his unlawful re- 
moval in defiance of established law, said appellant received 
an increase in salary documented over the authenticated sig- 
nature of the Administrative Assistant Attorney General, cer- 
tifying appellant’s satisfactory performance, which we all know 
is a necessary pre-requisite. Now by that last statement which 
we all know is necessarily correct—by that I mean that there 
must have been some charge or some kind of a complaint, but 
I never received any 90-day notice, during my last assignment, 
of unsatisfactory performance—I never received any charge in 
regard to my last assignment; and consequently it seems to 
me that’s the only basis for any charges which could possibly 
remove me from my position. That’s why I state that it’s an 
absolute pre-requisite of Federal law and regulations, for peri- 
odic increases or any other additional emolument. In passing, 
it is well to state that not only during appellant’s service in the 
Fraud Section, but at all previous times during his Federal 
assignments, he had received satisfactory to excellent ratings, 
and never once had he received a poor or unsatisfactory effici- 
ency rating. 

* * * * * 


MacGurneas. Mr. Clapp, will you take the stand, please? 


MacGuInEas to CLAPP: 

Q. Mr. Clapp, would you state your name and address? 
Please? 
A. My name is Newell A. Clapp. I live at 411 N. Geo. 
Mason Drive, Arlington, Virginia. 
Q. You are now an attorney in private practice in Wash- 
ington? ; 
A. That’s correct. 
Q. And prior to that, you were the First Assistant to the 
Assistant Attorney General in Charge of the Anti-Trust or 
sion. Is that correct? 
409751—56——3 | 
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A. That’s correct. 

Q. And you resigned that position in January of 1953? 

A. That’s correct. 

Q. Prior to your service in the Anti-Trust Division, you were 
the First Assistant to the Assistant Attorney General of the 
then-called “Claims Division.” Isn’t that correct? 

A. That’s correct. 

Q. When did you first come into the Claims Division, ap- 
proximately? 

A. In July of 1941. 

_Q. And did you serve continuously in various positions in 
the Claims Division until about April of 1951? 

A. That’s correct. 

Q. And, at that time, you transferred to Anti-Trust? 

A. Actually I was officially transferred in January of 1951, 
but continued acting as Assistant Attorney General in the 
Claims Division until April of ’51. 

Q. I direct your attention back to 1949. At that time you 
were First Assistant in the Claims Division. Were you not? 
' A. That’s correct. 

Q. Were you, at that time, also a Section Chief in the Claims 
Division? 

A. I continued as Section Chief for the Renegotiations Sec- 
tion all the time I was First Assistant in the Claims Division. 

Q. Mr. Clapp, I show you a memorandum—a copy of a 
memorandum—dated July 12, 1949, to Mr. Peyton Ford, the 
Assistant to the Attorney General, signed by Mr. Morrison, 
the Assistant Attorney General of the Claims Division. I ask 
you if you recognize that memorandum. 

A. Yes. I wrote it. 

Q. You actually dictated that yourself? 

A. That’s right, for Mr. Morrison’s signature. 

Q. I should like to read some statements from this memo- 
randum, Mr. Clapp, at this time, and I will ask you if they 
are correct statements of the facts as recorded here. 

In accordance with your previous conversations with 
Mr. Clapp, we received, under date of June 23, 1949, 
@ memorandum from Mr. Nugent Dodds, Chief of the 
Lobby Unit of the Criminal Division, which reads as 
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follows: “I have not requested the transfer of Mr. John 
J. McGinty to the Lobby Unit of the Criminal Division, 
and he is released, as it will be necessary for this Unit 
to have lawyers with trial experience.” Upon receipt 
of this memorandum, Mr. Clapp called in Mr. McGinty 
and explained to him the situation, and told him of the 
fact that he had been released by the Lobby Unit and 
henceforth, was to work for the Claims Division. He 
was asked as to when he could start. He replied that 
he had a matter which he had started for the Lobby 
Unit; and that he ought to complete it before reporting 
for work with the Claims Division. Mr. Clapp asked 
him if that could be done by Friday, July 1, 1949. 
Mr. McGinty replied that he could either complete jit 
by that time, or get it in such shape as would enable him 
to turn it over to someone else in the Lobby Unit. 
McGinty. Mr. Ruediger, I object to this! It’s totally 
irrelevant and inmaterial to this question. It’s not contained 
in the charges. It has no bearing whatsoever on the charges 
as they’re presented. Now what’s the basis of your trying to 
get that in the record, Mr. MacGuineas? I object vey 
strongly, Mr. Ruediger! 
RUvEDIGER. What is the basis of this, Mr. MacGuineas? 
MacGuineas. This will show the background—the circum- 
stances of Mr. McGinty’s services in the Court of Claims. 
McGinty. I was never charged—— 
RveEpIGER. Just a minute! Let me get what he has to say. 
MacGourneas. And this will rebut certain statements made 
by Mr. McGinty in his appeal file before the Commission as to 
the adequacy and competency of his services with that section. 
I think the Commission would want to know the circumstances 
under which Mr. McGinty came into the Section, and the gen- 
eral course of actions that have occurred there. Of course the 
specific details with reference to the different charges will be 
brought out by the witnesses. 
McGinty. That’s far afield, Mr. Ruediger. 
Ruepicer. This relates, you say, to his employment prior tb 
going into the Claims Division? | 
MacGuineas. No. 
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McGinty. That’s right. 

MacGurnegas. No. This relates to his entrance on duty in 
the Court of Claims Section. 

Ruepicer. Well, I can’t quite see where that would have any 
relevance to these particular charges. Are you just offering 
this as background material? 

MacGuineas. That’s right, to explain the circumstances 
under which Mr. McGinty got into this section, and the fact 
that immediately thereafter, he was appraised of the inade- 
quacies of his performance in that Section. 

McGinty. I urge that isn’t proper, Mr. Ruediger. 

Ruepicer. Well, I think the latter statement would be 
proper; but I don’t think we’re interested in how he got into 
the Section. We're interested in anything that occurred in 
this Section and, particularly, anything that relates to these 
charges. That he was apprised of inadequate work perform- 
ance—that would be relevant. 

MacGurinegas. Well, if I may offer just this memorandum, 
and then 

RUEDIGER. Does that relate to that point? 

MacGuineas. Yes, I think it does. You’ll see when I come 
down to it later. 

Rvuepicer. All right. 

MacGuineas. I continue reading from this memorandum: 

Accordingly, it was agreed between Mr. McGinty and 
Mr. Clapp that Mr. McGinty would report for work in 
the Claims Division on Tuesday morning, July 5, 1949. 
He was told to report to Mr. Fell, Chief of the Court of 
Claims Section. I am advised that Mr. McGinty did 
report to Mr. Fell on the morning of July 5, 1949. At 
that time, ten or twelve cases were assigned to him 
and the pertinent files were immediately sent him. A 
number of these cases required immediate action. I am 
also advised, however, that Mr. McGinty did absolutely 
nothing on these cases during the ensuing week, nor 
did he do anything relating to the work of the Claims 
Division. Instead, when the question was raised with 
him, by Mr. Fell, on Friday last, July 8, 1949, Mr. 
McGinty said that he had been working on a case for 
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the Lobby Unit, with the expressed permission of Mr. 
Clapp. The fact is, in this regard, that no such per- 
mission existed and had never been requested of Mr. 
Clapp who had never talked with Mr. McGinty excep t 
at the conference above referred to. 
Yesterday, Monday, July 11, 1949, Mr. McGinty 
showed to Mr. Fell a memorandum, purportedly signed 
by someone in the Criminal Division, assigning Mr. 
McGinty to work on some case in that Division. Mr. 
McGinty informed Mr. Fell that he came to work ion 
that case and he planned to work on that case, and he 
would do nothing on the Court of Claims cases presently 
assigned to him by Mr. Fell. Thus the situation stands. 
It is our understanding that Mr. McGinty is assigned 
to work in the Claims Division. To date he has avoided 
any such work. Instead, through some means or an- 
other, he has apparently obtained assignments to Crim- 
inal Division cases. What work he is doing on such 
assignments, I do not, of course, know. In view lof 
the foregoing, the situation needs clarification. If Mr. 
McGinty is presently assigned to the Claims Division, 
and this assignment is to continue, we have work for 
him to do which will require his immediate and full 
attention. Your instructions will be appreciated. 











T ask you, Mr. Clapp, whether that memorandum which you 
wrote thoroughly and fully reflects the circumstances recited 


therein? 
Cuapp. It’s correct. 


McGinry. I still reiterate my objection, Mr. Ruediger. 
If that’s accepted, then I’d like to make my explanation of as 


perverted story of Clapp in regard to that there. 
Rvepicer. You'll be given an opportunity. 


MacGuineas. I offer the memorandum as an exhibit. 


Ruepicer. We will receive this as Department’s Hearing 


Exhibit No. 6. 


MacGuineas. Mr. Clapp, I next show you a photostatted 
copy of a memorandum dated July 18, from the Assistant 
the Attorney General to Assistant Attorney General aia 


I ask you: Do you recall receiving that? 


ito 
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Cuapp. Yes, sir. 

MacGuineas. This memorandum is quite brief. If I may 
read it—it’s a reply to the earlier memorandum, Mr. Ruediger. 
Mr. Ford writing this memorandum, the Assistant to the At- 
torney General. 


I am in receipt of your memorandum of July 12, 1949, 
relative to the assignment of Mr. John J. McGinty to the 
Claims Division. Mr. McGinty has been released from 
all duties and assignments in the Criminal Division. 
He has been assigned to work in the Claims Division, 
and this assignment is to continue. He is to confine 
his official activities in the Department of Justice, to 
such matters, in the Claims Division, as you shall, from 
time to time, assign him. He should be instructed to 
give up immediately any work he may presently be 
doing for the Criminal Division. I am sending a copy 
of this memorandum to the Assistant Attorney Gen- 
eral in charge of the Criminal Division. 


Mr. Clapp, I ask you if you can identify the handwriting at 
the bottom of that memorandum. 

Cuapp. That’s the handwriting of Mr. Clyde Palmer. 

MacGurneas. First tell us who Mr. Clyde Palmer is. 

Cuarp. Clyde Palmer was the Deputy Attorney General in 
charge of the Office of Personnel. It’s dated July 14, 1949, 
12: 00-F.. MM: 

Talked to Mr. McGinty and told him it is Mr. Ford’s 
order that he go to Claims and take the cases, or submit 
his resignation immediately —CW P—Clyde W. Palmer. 

MacGurngas. I offer that as a part of the Department’s 
case. 

Ruepicer. We will receive that as Department’s Hearing 
Exhibit No. 7. 

MacGurneas. Mr. Clapp, at the time that you wrote the 
one and received the other memorandum, did you have any 
knowledge at all of Mr. McGinty? 

Cyapp. I knew who he was. I had talked with him in a 
casual fashion, but I’d never had any official connection with 
him. As I recall it, while he was officially assigned to the 
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Claims Division, prior to this time he had been on detail to ve 
Lobby Unit. 

MacGuineas. At that time did you have any knowledge of 
Mr. McGinty’s reputation in the Department? | 

Cuapp. I knew generally what his reputation was. 

McGinty. I object, your Honor, to any further spibaiinetng 
along this line. It has nothing to do with the charges. I strén- 
uously object to this. 

MacGuineas. Mr. Ruediger, if I may say so, I think Mr r. 
McGinty has injected into this case—or seeks to, at least—the 
defense that these whole charges are some kind of a malignant 
conspiracy against him. | 

Rvepicer. I recognize that, Mr. MacGuineas. However, I 
think we have obtained the testimony about his entrance into 
the Claims Division; and I don’t think his reputation prior to 
that could, by any stretch of relevancy, be brought in. I think 
you're getting too far away from these charges; and I’m going 
to ask you not to go into that now. | 

MacGourneas. All right. I merely want the record to show, 
in view of the fact that the integrity of certain officials in the 
Department of Justice is impuned by Mr. McGinty, I did want 
to make a full disclosure to the Commission as to all the iim 
cumstances under which this action was taken. 

Rvuepicer. I appreciate your position; but I think he was 
long enough in the Claims Division for you to develop that in 
that period. 

MacGurneEas. Mr. Clapp, I next show you a memorandum 
dated July 18, 1950, from Mr. Fell, who was then Chief of the 
Court of Claims Section, to Mr. Morrison, on the subject of 
John J. McGinty. I'll ask you if you recall seeing that memo- 
randum. 

Cuapr, Yes. It came in to me. ! 

McGinty. May I say at this point that it’s already in the 
record. I don’t see any need cluttering up the record further; 
and I believe it’s already in the record. | 

MacGurneas. If it is in the record, I don’t want to put it jin 
again at this time, but I don’t think it is. ! 

Rvepicer. Yes; it’s already in the record, as Commission Ex- 
hibit 7. 
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MacGurngas. Mr. Clapp, Mr. Fell is now dead. Is he not? 

Cuarp. That’s right. 

MacGurneEas. I then, Mr. Ruediger, will merely call your 
attention to this memorandum as having been written about a 
year after Mr. McGinty came into the Court of Claims Section, 
from his section chief, which sets forth, in detail, Mr. McGinty’s 
complete inadequacy in performing his assignments in that 
Section. 

McGinty. I object to that as a broad generalization, Mr. 
Ruediger. It has no place in this hearing whatsoever. 

RveEpIcErR. We will consider the objection. 

MacGuineEas to Cuapp:—Q. A. 

Q. Mr. Clapp, I next show you a memorandum dated Sep- 
tember 7, 1950, to Mr. McGinty, by yourself. You did write 
that memorandum? Did you? 

A. That’s correct. 

Q. You refer, there, to having conferred with Mr. McGinty, 
at length, relative to his work in the Department? 

A. That’s correct. 

Q. Can you briefly tell us the substance of that conversation 
between Mr. McGinty and you? 

A. I had a conference in my office; and Mr. McGinty was 
present and Mr. Barnes, as I recall it, Mr. Fell—I don’t recall 
whether Mr. Gamer was there or not. I had, at that time, the 
memorandum from Mr. Fell, dated July 13, 1950. I apprised 
Mr. McGinty of what wasin that memorandum. We discussed 
the situation generally. It’s also my recollection that I had 
been shown, and had with me at that time, the original brief 
that Mr. McGinty had prepared in the Jnternational Rice Case 
and the Dore Case. I had hardly read the draft before the con- 
ference, but I became acquainted with the basic issues involved 
in the two cases which I had mentioned. I noticed, among 
other things, that Mr. McGinty had cited the Horowitz Case. 
It is my recollection that I asked Mr. McGinty what the rice 
cases were all about; and I got the distinct impression that he 
didn’t know very well what they were about. I asked him also 
what the Horowitz Case was, and what it’s relevancy was in 
this particular proceeding, and it’s my recollection that he was 
totally unfamiliar with the Horowitz Case; he didn’t know what 
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itstood for; he couldn’t explain why he had put it into the brief. 
The net result of the conference was that I told Mr. McGinty 
that I felt impelled, under the circumstances, to officially place 
him on probation; and that’s the reason, principally, for this 
September 7, 1950, memorandum. 
I believe also, at that time, at that conference, I had befote 
me, for official action, the efficiency rating which Mr. Fell had 
drafted, and which I had not approved as yet. | 
MacGurneas. If I may interrupt you, Mr. Clapp—— : 
To Ruepicer. I would like to offer that in evidence as an 
exhibit. | 
Rvepicer. We will receive the September 7, 1950, memo- 
randum as Department’s Hearing Exhibit No. 8, and the effi- 
ciency rating will be Exhibit 9. | 


MacGuineas To Cuapp:—Q. A. | 


Q. In any event, Mr. Clapp, this is the efficiency report t 
which you referred in your testimony? 

A. That’s right—covering the period April 1, nae 
31, 1950. I approved this efficiency rating solely on the basis 
of ihe footnote that Mr. Fell appended at the bottom. | 

Q. Would you read that into the record—that footnote? 

A. Mr. Fell had given Mr. McGinty a “Good” rating for 
the period—referring to a footnote which reads as follows: 

This rating of “Good” is given because no lower rating 
is permitted unless prior notice is given the employee. 
His work has not been satisfactory.—EPF. | 

It was on that basis that I approved the efficiency rating. 

Q. At the time of this conference, Mr. Clapp, did you say 
anything to Mr. McGinty about being absent from his office 
without authorization? | 

McGinty. I object to that, Mr. Ruediger. That has noth- 
ing to do with the charges here. | 

Rvepicer. I sustain that objection. It has nothing to do 
with the matter of his abilities which are in question. | 

Q. Did you make any comment to Mr. McGinty, at that 
time, as to the extent to which his drafts and written work 
had to be done over by his supervisors, Mr. Clapp? 

A. I told him that I had been advised to the effect that his 
work had been very unsatisfactory; and that, among other 
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things, my advice was that the drafts, pleadings, and briefs, 
and so on——— 

McGinty. Ask him to be more specific to the charges. He’s 
“beating around the bush,” generally. 

Roepicer. He’s testifying now. 

McGinty. He’s—I object to that. 

RuepicER. Go ahead, Mr. Clapp. 

Cuiappr. That those initial drafts were completely unsatis- 
factory, and had consistently to be revised and redrafted before 
they could be submitted to the court, that was all explained to 
him at the time. It was discussed in detail. Those details I 
do not remember at the present time. Mr.Fellwasthere. Mr. 
Barnes was there. They were completely conversant with the 

. details, and they were in on the conference and were in on the 
discussion. 
MacGuvIneEas To CuaPpp:—Q. A. 

Q. Mr. Clapp, did you, thereafter, instruct Mr. Barnes to 
keep a record (written notes and memoes) as to the work done 
by Mr. McGinty? 

A. It’s my understanding that one of the purposes of 
the probationary period was to make a complete record 
of the work of the particular person on probation, so that 
a definite decision could be arrived at, based on the record, as 
to whether or not, during that period of probation, the person’s 
work was satisfactory. Accordingly, I instructed Mr. Barnes 
and Mr. Fell that a complete record should be made of the work 
of Mr. McGinty. 

Q. At that time, Mr. Barnes was the immediate supervisor 
of Mr. McGinty in the Court of Claims Section. Is that cor- 
rect? 

A. That’s my recollection—yes, sir. 

Q. In these papers before the Commission, Mr. Clapp, Mr. 
McGinty seems to allege that you were a party to some mali- 
clous conspiracy against him. What have you to say as to 
whether there is any truth in such a charge as that? 

A. It’s absurd and untrue. I have always had the most 
pleasant relations with Mr. McGinty. But I had a job to do, 
and I did it to the best of my ability. He was simply an at- 
torney in the Claims Division as far as I was concerned. If 
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he did good work, I would have been delighted. If he didn’t 
do good work, it was my responsibility to see that proper steps 
were taken toward his removal. I had no personal ill will 
against him at all. 

Q. Did you have any association, or any contacts watt or 
interest in Mr. McGinty, at all, except at an attorney in the 
Claims Division? | 

A. None whatsoever. 

MacGuineas. That’s all, Mr. Clapp. 


* * 





| 


MacGuineas to GAMER:—Q. A. 


Fs Would you give your name and address, Mr. Gamer? 
A. The name is Saul R. Gamer.—(G-a-m-e-r. ) 
Q. You are the Chief of the Court of Claims Section in|the 
Claims Division of the Department of Justice? | 
A. Now the Civil Division—that’s right. | 
Q. For how long have you been the Chief of that Section? 
A. Since June 25, 1951. 
Q. Prior to June of ’51, were you Acting Chief of that 
Section? 
A. Yes. The former Chief, Mr. Fell, died in March of 
1951. He had been seriously ill for a couple of months prior 
thereto. He had been in the hospital. I served as Acting 
Chief from about January 1951, approximately. | 
Q. Will you describe briefly, Mr. Gamer, the organization 
of the Court of Claims Section as it existed during the period 
that these charges involved? 
A. At that time—now this is up to June of 1951, when I 
was appointed Chief of the Section—there were three units. 
There was a Section Chief. Then there were three Unit 
Chiefs—each Unit Chief being in charge of his Unit. The 
lawyers in the Section were assigned to the various units. 
They reported directly to their unit chief; and the unit chiefs 
generally reported directly to the section chief. | 
Q. With respect to written papers which were filed in Court 
of Claims cases, such as requests for findings of fact, or exc p= 
tions to Commissioners’ reports, or briefs, was it the eae 
practice for the trial attorney’s draft to be reviewed before it 
was filed? | 


| 
| a 
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A. The trial attorney would submit all papers which he 
proposed to file with the court, to his unit chief for review. 
If the unit chief approved of the draft as submitted by 
the trial attorney, the unit chief would then submit the 
pleading or document to the section chief for final review, and 
for signature, and for filing in court; so that under the unit 
system, as it then existed, each document or pleading to be 
filed in court, of a trial attorney’s case, was normally subjected 
to two reviews—the unit chief’s review, and the section chief’s 
review. I might say that, after June of 1951, the unit system 
was abolished, and, instead, there was appointed an assistant 
chief of the section so that, since then, the section operates 
under a section chief and an assistant section chief; but the 
review is quite similar. All of the trial attorneys’ documents 
to be filed in court are submitted first to the assistant section 
chief for review, and then submitted to the section chief for 
final review and signature and filing in court. 

Q. Well, by looking at a brief, say which is actually filed in 
court, is there any way in which one can tell to what extent 
that represents the work-product of the trial attorney? 

A. Not unless the trial attorney’s draft of the brief is, for 
any reason, retained for comparison with the final product that’s 
filed in court; because there are, in many cases, sO many re- 
visions to the original draft as prepared by the trial attorney. 

Q. Normally, would the Commissioners or Judges in the 
Court of Claims have any way of knowing whether the docu- 
ment, as filed with them, represents the original attorney’s 
work-product or not? 

A. Normally, they would have no knowledge of that. 

Q. Now after the unit system was abolished in June of 51, 
did you make a special assignment to Mr. Barnes to review 
Mr. McGinty’s work? 

A. Well, yes, I did. 

Q. What were the circumstances and the oceasion for that? 

A. Well, as I stated, as of June 1951, the unit system was 
abolished. At that time Mr. McGinty was in Mr. Barnes’ 
unit. Mr. Barnes was the unit head of the unit to which Mr. 
McGinty was assigned. With the abolition of the unit sys- 
tem—and, at the time, I was appointed Chief of the Section, 
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and Mr. John Miller was appointed Assistant Section Chief— 
at that time Mr. McGinty was under probation. Having 
been in Mr. Barnes’ unit, and having been closely supervised 
by Mr. Barnes, in order to maintain the continuity of the 
probationary period and the close supervision that Mr. Barnes 
had previously given to Mr. McGinty, I especially appointed 
Mr. Barnes, despite the abolition of the unit system, to icon- 
tinue as Mr. McGinty’s supervisor. 

Q. Had Mr. McGinty been continuously on eee since 
the conference in September 1950, about which Mr. Clapp 
testified? 

A. Yes. The records I have before me stated that he! had 
been continually on probation since September 1950; and he 
was on probation during the period when I was Acting Sec- 
tion Chief, and was appointed Section Chief. 

MacGuineas. I should like to offer as a Department fs, Me- 





a memorandum appointing Mr. Barnes to continue as Mr. Mc- 

Ginty’s supervisor. | 
Ruepicer. This memorandum of June 29, 1951, will be| re- 

ceived as Department’s Hearing Exhibit No. 10. 

Q. Mr. Gamer, Mr. McGinty, before the Commission, has 
apparently made some complaint that his supervisors pre- 
vented him from taking trips—good trips—to take testimony, 
such as trips to California. What was the practice in this Sec- 
tion with respect to the assignment of trips to attorneys? | 

A. Normally, a man, if testimony in some city other than 
Washington is to be taken in a case, the trial attorney to whom 
the case is assigned will normally take a trip to complete the 
trial record in the cases to which he is assigned. However, 
where an itinerary is being arranged by the Commission |at 
some distant point—we’ll say in California—and a half-a- 
dozen cases are put down on a Commissioner’s trial itinerary, 
the Department simply does not have the funds to send six 
different attorneys to California; and the cases are normally 
consolidated into the hands of one or, at most, two attorneys 
who take the trip, travel with the Commissioner, and take all 
of the testimony on all of the cases. The consolidation of 
cases into the hands of attorneys, for trip purposes, is normal 
routine within the Section. 
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Q. But if another attorney is designated to take testimony at 
a distant city under the circumstances which you’ve indi- 
cated, the case nevertheless remains the case of the original 
trial attorney for further action. Is that normally so? 

A. Oh, yes. Since so many attorneys take other attorneys’ 
cases, on trips, it would mean a constant reshuffling of the 
section’s work to formally reassigned cases. The case remains 
in the hands of the trial attorney even though another attorney 
takes some testimony on that case. I might say that that is 
true of the Commissioners of the Court of Claims too. Even 
though cases may be assigned to several commissioners, for 
the purposes of a trip, they will be consolidated into the hands 
of one commissioner who will take all of the testimony to be 
taken on that trip. When he returns, the case goes back to 
the Commissioner for further disposition. 

Q. Well, in the light of that practice, would you say that 
any discrimination was practiced, against Mr. McGinty, with 
respect to assigning or not assigning trips to him? 

A. Oh, no. I am certain Mr. McGinty is in error if he 
made any. such charge. Mr. McGinty did make trips. I 
think he made several trips where it could be arranged; but 
in his case, as in the case of all the other attorneys in the 
Section, some testimony was taken, on his cases, by other 
attorneys. 

Q. Mr. Gamer, I show you a photostatic copy of a memo- 
randum to Mr. John J. McGinty, dated April 12, 1951, by 
Mr. Kendall M. Barnes. I ask you if you are familiar with 
that memorandum. 

A. Well, this was a memorandum that was prepared by Mr. 
Barnes, and delivered to Mr. McGinty by Mr. Barnes. 

Q. Well, did you know about it? 

A. I believe I knew about that memorandum; but that was 
the continuation of the probationary period that he had been 
placed under previously by Mr. Clapp. 

Q. Well, this memorandum specifies several particular re- 
spects in which Mr. McGinty’s performance is stated to be 
deficient and unsatisfactory. I should like to know whether 
that accords with your judgment as to Mr. McGinty’s per- 
formance in your Section? 
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A. Yes. It does. 3 
MacGutneas. I would like to offer that in evidence also, | 
Rvepicer. We will receive this as Department’s Hearing 
Exhibit No. 11. - 
Q. I will next show you, Mr. Gamer, a memorandum dated 
July 12, 1951, to Mr. Baldridge, the Assistant Attorney Gen- 
eral, from Mr. Barnes, with your (Mr. Gamer’s) concurrence 
indicated at the end. Do you recall that memorandum? | 
A. Yes. I do. | 
Q. Can you explain the circumstances under which that 
memorandum was prepared? | 
A. Yes. | 
Now after the last secede continuing Mr. McGinty 
on probation, this memorandum was prepared for the purpose 
of actually giving Mr. McGinty an unsatisfactory efficiency 
rating based upon his performance during the probationary 
period as extended. This memorandum was prepared by 
Mr. Barnes, Mr. McGinty’s immediate supervisor, and was 
sent to me by Mr. Barnes for concurrence in an unsatisfactory 
performance rating. I did not sign this concurrence which 
is at the bottom of page 3 but, instead, sent this memorandum 
to Assistant Attorney General Baldridge, together with a short 
covering memorandum of my own, saying that I wished to dis- 
cuss the matter with Mr. Baldridge. | 
Q. I will show you this memorandum dated July 23-—— 
Ruepicer. Do you want this admitted in evidence? | 
MacGurngas. Yes. We would like that admitted in evi- 
dence also. | 
RueEpicER. We will receive this as Department’s Hearinig 
Exhibit No. 12. 
Q. And Mr. Gamer—we’re referring back to that Exhibit 
No. 12. [ll ask you if the statements therein made, as to 
Mr. McGinty’s deficiencies in his work, are in accord with your 
judgment of his work at the time? 
A. Yes. In my opinion these are accurate statements as 
to Mr. McGinty’s deficiencies. | 
_ Q. And you said you sent a memorandum to Assistant At 
torney General Baldridge. T’ll ask you if this memorandum 
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dated July 23, 1951, from you to Mr. Baldridge, is the memo- 
randum to which you referred? 

A. Yes. That is the memorandum. 

MacGoutrneas. I would like to offer that in evidence also. 
_ Ruenicer. We will receive this as Department’s Hearing 
Exhibit No. 13. 

Q. Now you state, in that last exhibit, Mr. Gamer, that you 
had spoken with Mr. McGinty on July the 20th, which was 
three days previous. Will you briefly state the substance of 
your conversation with Mr. McGinty? 

A. Yes. 

As a result of this memorandum which I had received from 
Mr. Barnes, I had a further discussion with Mr. Miller, the 
Assistant Section Chief, and with Mr. Barnes; and we con- 
sidered Mr. McGinty’s case extensively. We decided that, in 
all fairness to Mr. McGinty, we should call in Mr. McGinty 
and have a joint conference with him, at which the entire matter 
could be explored. It was our belief that Mr. McGinty was 
unsuited to the work in the Court of Claims Section; and that, 
if he was able to do satisfactory work as a lawyer for the Claims 
Division, it seemed to us quite obvious that his abilities were 
in a different field. We called in Mr. McGinty and discussed 
this frankly with him. It was an extensive conference; and 
I think Mr. McGinty quite readily agreed, as a result of that 
conference, that it would be best if his work were outside the 
field of the Court of Claims Section. As a result it was agreed 
that, if a transfer could be arranged for him to some other sec- 
tion in the Division, it would be best for all concerned. Because 
of his unsatisfactory work in the Court of Claims Section, that 
situation could not be permitted to continue; and, if he had 
any future in the Division, it was obviously outside of the Sec- 

tion. So we agreed to take up the matter with Mr. Baldridge, 

to see if Mr. Baldridge would not consent to transfer him out 
of the Section; and, indeed, Mr. McGinty, himself, thought 
that he might be able to work out a transfer for himself, out- 
side of the Section. 

Accordingly, I sent Mr. Barnes’ memorandum, recommend- 
ing the unsatisfactory performance rating because of his work 
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in the Section, to Mr. Baldridge, with this covermg memoran- 
dum, recounting the conferences we had with Mr. McGinty. 

Q. And did you have a reply from Mr. Baldridge at that 
time? 

A. Well, at that time, I don’t think I received any reply, up 
to the date when the 90-day probationary period expired. 

Q. You mean the new 90-day period? | 

A. Yes. 

So it was again necessary to extend the probationary period, 
to keep it open in order to determine what the Assistant Attor- 
ney General planned to do about the case. So we again ar- 
ranged to continue the probationary period until the matter 
could be gone into by Mr. Baldridge. 

Q. I next show you, Mr. Gamer, a memorandum dat ted 
July 26, 1951, from Mr. Barnes to Mr. McGinty, and I ask } you 
if you are or were familiar with that at the time? 

A. Yes. | 

Since this matter was now on Mr. Baldridge’s desk, and 
since it again had become necessary to extend Mr. McGinty’s 
probationary period, we arranged for such an extension. And 
this memorandum, from Mr. Barnes to Mr. McGinty, does 
serve to again extend the probationary period an additional 
90 days. 

I might say that, in discussing the matter with Mr. Maint 
he urged me to give consideration to the fact that, during 
previous 90-day probationary period, he had not been w iL 
He seemed to concede that his work was unsatisfactory but 

attributed it to the fact that he had been under doctor’s care; 

and that that 90-day period was not a representative 90-day 
period. He, accordingly, wanted another chance. So, in addi- 
tion to the fact that the matter was then pending on Mr. Bald- 
ridge’s desk, there was the further consideration that Mr. 
McGinty contended that he was in no physical condition, at 
that time, to perform satisfactorily. So this further extension 
also gave him an opportunity to have another probationary 
period. | 

MacGurnzas. I would like to offer that in evidence also. | 

RveEDIGER. We will accept this as Department’s Hearing Ex- 
hibit No. 14. | 
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Q. I next show you, Mr. Gamer, a memorandum dated July 
27, 1951, to Mr. Baldridge, from yourself, and I ask you if you 
did send that memorandum to Mr. Baldridge. 

A. Yes. I did send this memorandum to Mr. Baldridge. 

Mr. Baldridge talked to me about the situation and really 
wanted an explanation of certain matters such as the proba- 
tionary periods, the dates, the bases upon which the notices 
had been given; and this was a memorandum explaining to 
Mr. Baldridge much of what I have explained here. Mr. 
Baldridge specifically wanted to know whether an unsatisfac- 
tory rating had already been given to Mr. McGinty. We 
explained to Mr. Baldridge it had not, as yet, been given; and, 
indeed, we were waiting to hear from him as to whether or 
not he proposed to give the rating to Mr. McGinty. So this 
was to assure Mr. Baldridge that the matter was still on his desk 
and was awaiting his disposition. 

Rvuepicer. Are you submitting that as an exhibit? 

MacGurneas. Yes. 

RvEDIGER. We will accept that as Department Hearing 
Exhibit No. 15. 

Q. Mr. Gamer, after that memorandum of July 27, 1951, did 
you subsequently take up the matter of Mr. McGinty with Mr. 
Baldridge? 

A. Oh, yes, I did, Mr. MacGuineas—many times. 

Q. Do you recall having a particular conversation with Mr. 
Baldridge in October of 1951? 

A. Yes. 

Q. And what was the substance of that conversation? 

A. Well, even prior to that conversation, Mr. Baldridge indi- 
cated to me that he did not desire to separate Mr. McGinty 
from the Department of Justice, by means of an unsatisfactory 
efficiency rating, at that time. Mr. Baldridge was a relatively 
new Assistant Attorney General and, I think in complete fair- 
ness to Mr. McGinty, wanted to make certain that his services 
could not be utilized somewhere satisfactorily within the Divi- 
sion. He did, however, assure me that he would transfer Mr. 
McGinty out of the Court of Claims Section. The arrangement 
IT had with Mr. Baldridge was that I was to assign no new work 
to Mr. McGinty, because of the pending transfer of Mr. Mc- 
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Ginty out of the Section. He was, however, to be permitted 
to retain such cases as he then had, so that he would have some 
work to do until he could arrange for a transfer of Mr. McGinty 
out of the Section. We had some discussion as to what other 
section he could probably go into; but that, of course, was to 
be determined by the Assistant Attorney General. | 

Q. During your review of Mr. McGinty’s work, to what 
extent did you find it necessary to have his work done we by 
his supervisors? 

A. I found that Mr. McGinty’s work required oe re- 
vision. I found that Mr. McGinty expressed himself poorly 
in his written work. I thought he expressed himself poorly in 
oral presentation of cases, as well, with the court. So far as 
his written work was concerned, it required constant radical 
revision. 

Q. Would you say considerably more so than for the average 
attorney in that section? | 

A. Oh, yes. ! 

MacGurneas. I will next offer in evidence a memorandum 
dated August 20, 1952, from Assistant Attorney General Bald- 
ridge to Mr. McGinty, transferring Mr. McGinty to the Fraud 
Section of the then Claims Division. 

RvepicER. We will receive that as Department’s Hearing 
Exhibit No. 16. 

Q. Mr. Gamer, it appears, from Mr. McGinty’s personnel 
file, that he received a notice of official performance rating, for 
the period ending March 31, 1952, of “Satisfactory.” Can you 
explain the circumstances under which that was issued? 

McGinty. Mr. Ruediger, I object tothat. The record speaks 
for itself on a matter of that kind. I don’t think there should 
be any explanation of why I got it. The fact remains that I got 
a satisfactory performance rating. If there’s something that 
should be done about it, they should have taken other action 
then, and not try to go and explain the value of itnow. | 

Rvuepicer. And what period does that cover? 

MacGuIneas. It would presumably cover the period | of 
March 31, ’51—March 31, ’52. | 

RueEpicer. Covering the period he was in the Court of Claims 
Section? 
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MacGurnzas. Oh, yés. 

Roenicer. I will receive the explanation of it. 

Gamer. Well, Mr. McGinty received no efficiency ratings— 
performance ratings—during the time that he was under pro- 
bation. Since Assistant Attorney General Baldridge decided 
not to dispense with Mr. McGinty’s services by giving him an 
unsatisfactory efficiency rating, and since the probationary pe- 
riod had been a preliminary step to giving him such unsatisfac- 
tory performance rating, the probationary periods were allowed 
to lapse and Mr. McGinty’s services were permitted to con- 
tinue. At that time, the entire performance-rating system was 
changed. There were no specific ratings that were given em- 
ployees; but, if no unsatisfactory rating, or outstanding—if 
neither “Outstanding” nor “Unsatisfactory” was given,—noth- 
ing was done and the employee automatically received, from 
the Personnel Office, a performance rating of “Satisfactory.” 
And that’s what happened in this case. The probationary pe- 
riods were allowed to lapse because of Mr. Baldridge’s plan to 
transfer Mr. McGinty out of the Section; so that he automati- 
cally, then, received, under the new plan, a so-called “satis- 
factory rating” from the Personnel Office. 


MacGuineas to GAMER:—Q. A. 

Q. Well, did Mr. Baldridge, in his conversations with you, 
ever indicate that he was taking this action because he felt that 
Mr. McGinty was a competent lawyer? 

A. No. He never so indicated. 

Q. Well, I’ll ask you, Mr. Gamer, whether you are a party 
to any conspiracy to give Mr. McGinty any unfair treatment 
in the Department, as he seems to claim in his defense to the 
Commission. 

A. No, Mr. MacGuineas, I’m not. I’m certain if Mr. Mce- 
Ginty ever said so, he was mistaken. I don’t think he thinks 
ii * ° * * * 

MacGurneas. Mr. Taylor? 

(Oath administered to Mr. Taylor.) 

McGinty. I question the right of this witness to appear at 
this hearing to testify against me; because I understand, from 
@ letter that’s on file in this record, and which I took up with 
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the Civil Service Commission three weeks ago, that man is 
going to testify in regard to my last assignment. He knew 
nothing about me previous to that time, and very little during 
the past year. In any event there was nothing in these so- 
called charges which emanates from Mr. Taylor. Therefore, 
without any service on me whatsoever, I come up to this Com- 
mission one day and saw something over his signature. It’sa 
generalization to be sure—that my secretary did all of my work 
and she didn’t do it adequately. But, nevertheless, when I 
took it up with the Civil Service Commission, they said “When 
that matter comes up, who is ever sitting on this, you should 
bring it to their attention and have it excluded. It must be 
confined to these charges.” 

Ruepicer. That’s known—that’s correct. And I have at- 
tempted, throughout this hearing, to confine these matters to 
the charges, except on the matter of your entitlement to pref- 
erence, and the matter of your educational background. I 
don’t know what questions Mr. MacGuineas is going to’ ask 
Mr. Taylor. But I am perfectly willing to hear any objection 
to any specific question. I cannot exclude a witness from testi- 
fying as such. I don’t know what Mr. MacGuineas’s questions 
are, or what the answers will be to those questions. But you 
may object to any question that you feel is objectionable; and 
I will pass on it. 

I will say this, in agreement with your statement, that I do 
agree we should not go into the matter of the work in the Fraud 
Section, after leaving the Claims Section where these charges 
originated. We would be getting away from the matter of 
these specific and detailed charges, into matters not involved 
in his actual removal. 

MacGuineas. Well, since the issue has been raised, even 
prematurely at this point, I think it appropriate to make a 
statement as to the general purport of Mr. Taylor’s testimony. 
I, of course, agree with you that, as a matter of the Govern- 
ment’s prima facie case, it would be inappropriate to offer any 
testimony as to Mr. McGinty’s work in the Fraud Section be- 
cause no charge was specifically laid with respect to it. How- 
ever, in his defense, in his answer, Mr. McGinty has specifically 
raised the point that he performs satisfactory work during his 
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services in the Fraud Section; and he, therefore, uses that 
alleged fact to cast doubt upon the validity and propriety of 
the charges which we are making in connection with his work 
in the Court of Claims Section. Under those circumstances, 
Mr. McGinty himself has opened up that issue; and, as I see 
it, I submit that I’m entitled to rebut his allegations in his 
answer with respect to that. 

Rvuepicer. Do you want to comment on that, Mr. McGinty? 

McGinty. Yes, Mr. Ruediger. That was the very thing 
that I took up with the Commission as I figured that probably 
some situation like that would arise; and they said that abso- 
lutely it must be within the four corners of the charges. 

MacGuineas. I submit it can scarcely be said that all of Mr. 
McGinty’s material would fall within the “four corners of the 
charges.” 

MacGutrneas. Mr. Ruediger, if you care to refer to Mr. Mc- 
Ginty’s answer: On June 17, in the second paragraph, the 
first page, he devotes considerable discussion to his alleged satis- 
factory work in the Fraud Section. 

McGinty. Mr. Ruediger, if it would expedite the matter, as 
Mr. MacGuineas has said that I used that as a sort of a part 
of the defense, I will withdraw that at the moment. 

RvEDIGER. Withdraw the statement from the record? 

Mears. Mr. MacGuineas, due to the fact that you feel, since 
Mr. McGinty has brought this up in answer to one of the 
charges, and you feel that therefore you have the right to rebut 
it, appellant will withdraw, for consideration, from the record, 
any statements concerning his present—— 

RvepDIGER. Do you mean he is willing to stipulate that he 
drops this as a matter of defense, now and forever, in con- 
nection with this case? 

Mears. I would say in connection with this case since 
there’s been no charge brought as to his work in the Fraud 
Section, that he’ll withdraw it until such charges are placed. 
_ Rvenicer. There will be no such charges considered in con- 
nection with this appeal. 

Mears. Then we will withdraw it in the defense to be con- 
sidered. 
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McGinty. You say there'll be no consideration of anyéhing 
in the Fraud Section in spite of what’s going on? 

Rvuepicer. I will be very frank. It would receive very slight 
consideration if left in. But, under these circumstances, I 
think it would be well if the Department would accept | the 
withdrawal. | 

MacGurnzas. Well, if I understand Mr. McGinty and Mr. 
Mears, they are now stipulating that no material which they 
have introduced into the Civil Service record, in this case, 
purporting to show the satisfactory character of Mr. Mc- 
Ginty’s work while he was within the Fraud Section is to be 
deemed as a part of the record in this case. i 

Rvuepicer. That’s what I understand. | 

(To Mears.) Is that your understanding? | 

Mears. As long as there’s no consideration given on ithe 
other side, as to his performance in the Fraud Section in its 
relation to this case. 

Rvepicrer. That’s correct. 

MacGuineas. In light of that stipulation, that’s iepceatite 
to me; and we will withdraw Mr. Taylor as a witness. | 

Rvepicer. All right. | 

Do you have any other witnesses, Mr. MacGuineas? | 

MacGurneas. I have no other witneses; but I have a few 
documents I’d like to offer at this time as exhibits: 

I will offer, at this time, an affidavit by the present Aseivtnnt 
Attorney General in Charge of the Civil Division, Mr. Warren 
E. Berger, pointing out that he made charges against Mr. 
McGinty solely because of representations by Mr. McGinty’s 
supervisors and superiors, that he was incompetent. 

Mears. Mr. MacGuineas, this affidavit is purported | to 
simply state that Mr. Berger signed the charges purely upon 
the recommendations of this appellant’s superiors? | 

MacGurngas. It states what it states. 

Mears. Well, if it states what it states, I suppose there is a 
lot of extraneous matter put in here. 

MacGuIineas. I’m offering it for the record. 

RveEpicEerR. What is the specific objection to it, Mr. Mears? 

Mears. There are one or two paragraphs in here relating 
to a conversation in which Mr. Berger alleges that Mr. McGinty 
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is guilty of violating the Hatch Act and other similar legis- 
lation. 

Rvuepicer. I think that’s objectionable. Let me see this. 
[Looks at affidavit. ] 

Ruepicer. I do think that one part of this affidavit is ob- 
jectionable, but I think the general tenor of it is all right. 
We have many things admitted in the course of a Section 14 
Appeal proceedings that would be totally inadmissible in law. 
I grant you that. I think this document would be admitted; 
but I would state clearly that the matter of any possible viola- 
tion of the Hatch Act has no relevance in this proceeding. We 
won’t exclude the whole document because of the matter; 
however—— 

MacGuinegas. Well, obviously we’re not charging it. 

RvepIGER. We'll receive it as Department’s Hearing Exhibit 
No. 18. 

MacGurnzgas. That closes our case, Mr. Ruediger. 


Exhibit 4, Department of Justice Hearing Exlubit 6 Before 
Appeals Examining Officer, Civil Service Commission, 
Memorandum, July 12, 1949, From Assistant Attorney 
General H. G. Morison to Assistant to the Attorney General 
Peyton Ford 

JuLy 12, 1949. 
CoNFIDENTIAL 
MEMORANDUM FOR MR. PEYTON FORD, THE ASSISTANT TO THE 
ATTORNEY GENERAL 
In accordance with your previous conversations with Mr. 

Clapp, we received under date of June 23, 1949, a memo- 

randum from Mr. Nugent Dodds, Chief of the Lobby Unit of 

the Criminal Division, which read as follows: “I have not re- 
quested the transfer of Mr. John J. McGinty to the Lobby 

Unit of the Criminal Diivsion, and he is released as it will be 

necessary for this unit to have lawyers with trial experience”. 
Upon receipt of this memorandum, Mr. Clapp called in Mr. 

McGinty and explained to him the situation and told him of 

the fact that ‘he had been released by the Lobby Unit and 

‘henceforth was to work for the Claims Division. He was 

‘asked as to when he could start. He replied that he had.a 
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matter which he had started for the Lobby Unit and that te 
ought to complete it before reporting for work with the Claims 
Division. Mr. Clapp asked him if that could be done by 
Friday, July 1, 1949. Mr. McGinty replied that he could 
either complete it by that time or get it in such shape as would 
enable him to turn it over to someone else in the Lobby Unit. 
Accordingly, it was agreed between Mr. McGinty and Mr. 
Clapp that Mr. McGinty would report for work in the Claims 
Division on Tuesday morning, July 5, 1949. He was told to 
report to Mr. Fell, Chief of the Court of Claims Section. | 
I am advised that Mr. McGinty did report to Mr. Fell on 
the morning of July 5, 1949. At that time, 10 or 12 cases 
were assigned to him and the pertinent files were immediately 
sent him. A number of these cases require immediate action. 
I am also advised, however, that Mr. McGinty did absolutely 
nothing on these cases during the ensuing week nor did he do 
anything relating to the work of the Claims Division. In- 
stead, when the question was raised with him by Mr. Fell on 
Friday last (July 8, 1949), Mr. McGinty said that he hald 
been working on a case for the Lobby Unit with the express 
permission of Mr. Clapp. The fact is, in this regard, that no 
such permission existed and had never been requested of Mr. 
Clapp, who had never talked with Mr. McGinty except at the 
conference above referred to. 
Yesterday (Monday, July 11, 1949) Mr. McGinty chowed 
to Mr. Fell a memorandum, purportedly signed by someone in 
the Criminal Division, assigning Mr. McGinty to work on some 
case in that Division. Mr. McGinty informed Mr. Fell that 
he planned to work on that case and would do nothing on the 
Court of Claims cases presently assigned to him by Mr. Fell. | 
Thus, the situation stands. It is our understanding that 
Mr. McGinty is assigned to work in the Claims Division. To 
date he has avoided any such work. Instead, through some 
means or another, he has apparently obtained assignments to 
Criminal Division cases. What work he is doing on such as- 
signments I do not, of course, know. 
In view of the foregoing, this situation needs clarification, 
If Mr. McGinty is presently assigned to the Claims Division 
and this assignment is to continue, we have work for him to 
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do which will require his immediate and full attention. Your 

instructions will be appreciated. . 
/S/ H. G. Morison, 
H. G. Morison, 

Assistant Attorney General, Claims Division. 


Exhibit 4, Department of Justice Hearing Exhibit 7 before 
Appeals Examining Officer, Civil Service Commission, Me- 
morandum, July 13, 1949, From Peyton Ford, Assistant to 
the Attorney General to Assistant Attorney General H. G. 
Morison 

JULY 13, 1949. 


MEMORANDUM FOR ASSISTANT ATTORNEY GENERAL H. G. 
MORISON, CLAIMS DIVISION 


I am in receipt of your memorandum of July 12, 1949, rela- 
tive to the assignment of Mr. John J. McGinty to the Claims 
Division. 

Mr. McGinty has been released from all duties and assign- 
ments in the Criminal Division. He has been assigned to work 
in the Claims Division and this assignment is to continue. He 
is to confine his official activities in the Department of Justice 
to such matters in the Claims Division as you shall from time 
to time assign him. He should be instructed to give up im- 
mediately any work he may presently be doing for the Criminal 
Division. 

I am sending a copy of this memorandum to the Assistant 
Attorney General in charge of the Criminal Division. 

/S/ Peyton Ford, 
PreytTon For, 
The Assistant to the Attorney General. 


JULY 14, 1949—12 p. m. 
ee: Mr. Alexander M. Campbell, Assistant Attorney Gen- 
eral, Criminal Division. 

Talked to Mr. McGinty and told him it is Mr. Ford’s order 
that he go to Claims and take the cases or submit his resigna- 
tion immediately. 

C. W. P. 
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Exhibit 4, Department of Justice Hearing Exhibit 8 Before 
Appeals Examining Officer, Civil Service Commission, 
Memorandum September 7, 1960, From Newell A. Clapp, 
First Assistant, Claims Division, to John J. McGinty | 


SEPTEMBER 7, 1950. 


| 
| 


MEMORANDUM TO MR.’ JOHN J. MC GINTY 


This morning, Mr. Fell, Chief of the Court of Claims Section, 
Mr. Barnes, your immediate superior and supervisor in that 
section, and I conferred with you at length relative to your 
work here in the department. You were advised that your 
work was, and has been, unsatisfactory both in quantity and 
quality. It was explained to you in some detail as to why it 
was unsatisfactory, and wherein it should be improved. 

This memorandum is simply to make a record of that con- 
ference and to advise you that since your work has been un- 
satisfactory and still is, you are hereby placed on probation. 

It is hoped that during this probationary period, you will 
be able to bring your work up to a satisfactory level of accom- 
plishment. 





NEWELL A. Cuapp, 
First Assistant, Claims Division: 
ec: Mr. Morison, Mr. Fell, Mr. Barnes, Mrs. eee 
Files. 
Delivered original personally to Mr. McGinty at 4: 45 p.m 
on Sept. 7, 1950. 
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Exhibit 4, Department of Justice Hearing Exhibit 9 Before 
Appeals Examining Officer, Civil Service Commission, 
Report of Efficiency Rating of John J. McGinty for Period 
Ending March 31, 1950 
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Exhibit 4, Department of Justice Hearing Exhibit 10 Before 
Appeals Examining Officer, Civil Service Commission, Mem- 
orandum June 29, 1951, From S. R. Gamer, Chief, Court of 
Claims Section, to Kendall M. Barnes | 

JUNE 29, 1951, 
Mr. Kendall M. Barnes—3636. ! 
S. R. Gamer, Chief, Court of Claims Section. 
John J. McGinty. 
Until further notice, you will continue to act as Mr. 

McGinty’s immediate supervisor. 
ec: Mr. McGinty. 


Exhibit 4, Department of Justice Hearing Exhibit 11 Before 
Appeals Examining Officer, Civil Service Commission, Mem- 
orandum April 12, 1951, From Kendall M. Barnes to John 
J. McGinty | 

Aprin 12, 1951.) 


MEMORANDUM TO MR. JOHN J. MC GINTY 


I should like to remind you of the discussion which you 
had on September 7, 1950, with Mr. Clapp, Mr. Fell and my- 
self, at which time you were advised that your work in the 
Court of Claims Section was unsatisfactory both in quantity 
and in quality. At that time we went into considerable detail 
as to why your work was unsatisfactory, and wherein it should 
beimproved. This discussion was confirmed by a memorandum 
written by Mr. Clapp the same day. | 

This is to advise you formally that your work is still deficient 
in the same respects, and that you will be given an “unsatis- 
factory” performance rating unless both the quality and quah- 
tity of your work improves substantially during the next 90 
days. | 

It is somewhat difficult to specify your deficiencies in detail, 
since it is my present opinion, based on your past performance, 
that you probably lack the necessary ability to handle the type 
of work which an attorney of your grade is required to handle 
in this section, and that you have not displayed the industry 
required to try the cases assigned to you. I shall, however, 
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note two or three points which are deserving of special com- 
ment: 

(1) In reviewing some of your cases with you, I have found 
evidence of a complete inability to analyze a report from an 
agency to determine the defenses which may be available in any 
given case; 

(2) I have examined the transcripts of some of the relatively 
few cases in which you have had hearings, and have seen clear 
indications of a failure on your part to understand and/or apply 
the fundamental rules of evidence, and an apparent lack of 
comprehension of the issues involved in the cases; 

(3) On two or three occasions when we have been discussing 
specific cases which you have been trying, I have asked you 
what your theory of defense is, and have never received an 
intelligent answer; 

(4) Every pleading which you have submitted for approval 
has required substantial revision and occasionally complete 
rewriting. 

The foregoing are the outstanding points relating to de- 
ficiencies in the quality of your work. It is a little harder 
to present specific points with respect to quantity, not because 
your deficiencies are any less clear, but because of the diffi- 
culty of establishing any clear standard of accomplishment. 
However, whether the criterion be taken as number of cases 
closed, number of hearings held, number of pleadings filed, or 
anything else of that type, I believe that your volume is sub- 
stantially below the average of this unit. As a matter of 
fact, I doubt whether there is an attorney in the section who 
can show so little accomplishment during the past year as your 
record establishes. 

I shall be very glad to discuss those points in detail on your 
return to the city, and to make such recommendations as I 
can as to the manner in which you may be able to improve 
your performance. 

KENDALL M. Barnes. 








| 


| 
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Exhibit 4, Department of Justice Hearing Exhibit 12 Before 
Appeals Examining Officer, Civil Service Commission, Mem- 
orandum July 12,1951, From Kendall M. Barnes to Assistant 
Attorney General Holmes Baldridge ! 
Juuy 12, 1951. ! 


MEMORANDUM TO MR. HOLMES BALDRIDGE, ASSISTANT ATTORNEY 
GENERAL 





Re: Unsatisfactory Performance Rating of John J. McGinty 


For the period ending March 31, 1951, I have assigned an 
unsatisfactory performance rating to Mr. John J J. McGinty. 
Mr. McGinty was given a warning in writing on April i 1941, 
a copy of that memorandum is attached. 

Mr. McGinty has been assigned to the Court of Claims Sec 
tion for approximately two years, and has been under my 
supervision for approximately the last eighteen months. He 
holds a position in grade GS-12. As you know, the attorneys 
in this Section range from grade GS-7 to GS-14, which means 
that Mr. McGinty is holding a position very high in the seale. 
With an attorney in this position we expect an ability to han- 
dle, with a minimum of supervision, cases of relative difficulty 
and complexity. He should be able to analyze factual reports 
received from the agencies with respect to cases assigned’ to 
him, determine from those reports the available defenses, pre- 
sent evidence in support of those defenses, prepare the neces- 
sary pleadings and argue the case before the Court of Claims. 

Mr. McGinty has shown a complete inability to perform any 
of these normal functions. I have repeatedly discussed with 
him various cases which have been assigned to him for trial) in 
an attempt to learn what defenses were available to the United 
States. In every case it has eventually been necessary for me 
to examine the administrative reports myself, to determine 
from them what our defenses are, and to point them out to Mr. 
McGinty. ! 

T have also taken the occasion to examine the jraneciol of 
a number of hearings where Mr. McGinty has appeared’ as 
attorney for the defendant. Without exception, the transcripts 
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which I have examined indicate not only a failure to compre- 
hend the defenses which may be available (even in cases where 
I have previously pointed out such defenses to him), but also 
indicate a complete ignorance of the elementary rules of evi- 
dence. 

So far as formal pleadings are concerned, Mr. McGinty has 
never submitted one which did not require substantial revision, 
and in many cases it has been necessary for me to completely 
rewrite the pleading. I have not adopted this course from 
choice, but rather necessity. The normal practice has been 
that his pleadings are submitted to me late on the last day 
when they are due for filing in Court. On reading them and 
finding that revisions were necessary, I have instructed him to 
file a motion for time extension, so that ample opportunity could 
be afforded for making the necessary revisions. I have then 
pointed out to him the type of revisions which should be made, 
the authorities which should be considered and cited, and the 
points which should be stressed. When he has submitted a re- 
draft to me, it has usually been still grossly inadequate and, 
because of the shortness of time, there has been no alternative 
but to rewrite it myself. 

In all of his pleadings he possesses a total inability to perform 
legal research, to analyze factual situations, or even to express 
himself clearly. 

I have had occasion to examine files in a number of cases in 
which he has submitted pleadings to me, and have found that 
the major part of the pleadings have consisted of a reproduction 
of portions of the administrative report and other similar 
documents. 

Even in the field of correspondence, I shall estimate that at 
least.60% of his letters have had to be rewritten to correct gram- 
matical errors or to make the letter relatively intelligible. 

The case load which he has been carrying has been probably 
slightly below average for this Section. So far as tangible re- 
sults of his work are concerned, I should say that unquestion- 
ably he would rank the lowest in the entire Section. It is always 
difficult, of course, to establish a quantitative stand for the work 
of a trial attorney, but we know that upon the average, each 
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attorney should have a certain number of cases decided durin 
the year, should conduct a certain number of hearings, and 
should file a certain number of pleadings. No absolute figures 
can be established in any of these categories, but certainly Mr. 
McGinty’s output in each category of this type is far below 
that of any other attorney who has been under my supervision. 
A typical example might be found in the case of Florida De- 
hydration Company v. United States, No. 48873, a Lucas Act 
case which was assigned to Mr. McGinty two years ago. At the 
time the case was assigned to him, it was pointed out that two 
separate grounds for dismissal existed, each of which would be 
sufficient to warrant a dismissal of the petition. I repeatedly 
asked him why no motion to dismiss was filed. He did eventu- 
ally file a motion for summary judgment in this case on June 
18, 1951, but only after I had almost totally rewritten the mo- 
tion papers. ! 

I have leaned over backwards in my attempts to assist him 
in handling his cases, frequently spending more time in expla- 
nation and discussion that I would require to do the job myself. 
I have finally come to the conclusion that he lacks the intellec- 
tual and temperamental qualities needed for an attorney in our 
Section, and that probably he lacks the necessary qualities - 
a trial attorney in any Section. 

Last September, Mr. Clapp, Mr. Fell and I went over the 
work with him in considerable detail and pointed out the 
existing inadequacies. That was on the occasion that Mr. 
Clapp approved the efficiency rating of “good” for Mr. Me- 
Ginty, rating him that way solely on the basis that we had not 
given him the advance notice to support a lower efficiency 
rating. On two or three occasions in the intervening period, I 
have expressed my dissatisfaction with regard to various as- 
pects of his work, and have gone over the points with him in 
considerable detail. On no occasion has there been any evi- 
dence of any improvement whatsoever, either in his attitude 
toward his work or in the quality or quantity of the work 
performed. 

I have quite a complete file with respect to Mr. McGinty’ S 
work, and can furnish specific illustrations to support all of 
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the general statements which I have made here. I should be 
very glad to go over this with you if you so desire. 
KENDALL M. Barnes, 
Attorney. 
I concur in assigning an unsatisfactory performance rating to 
John J. McGinty. 
S. R. GAMER, 
Chief, Court of Claims Section. 


Exhibit 4, Department of Justice Hearing Exhibit 13 Before 
Appeals Examining Officer, Civil Service Commission, Mem- 
orandum July 23, 1951, From 8. R. Gamer, Chief, Court of 
Claims Section, to Assistant Attorney General Holmes 
Baldridge 


JuLty 23, 1951. 

Mr. Holmes Baldridge, Assistant Attorney General. 

S. R. Gamer. 

John J. McGinty. 

At your early convenience, I would like to discuss this matter 
with you. 

After a long session that I had with Messrs. McGinty, Barnes, 
and Miller, on Friday, July 20, 1951, at which specific details 
relating to McGinty’s work were discussed, McGinty agreed to 
transfer out of our Section if you could find a place for him 
somewhere else in the Division. It is my guess that you may 
have difficulty arranging this, since I believe that he has been 
in at least a couple of other Sections, and the poor quality of 
his work has more or less become common knowledge within 
the Division. He is also agreeable to transferring out of the 
Division if you can arrange it. He even intimated that he 
might be able to arrange it himself. 

It now appears that we will have to extend his probation 
period for at least another 90 days because (1) he insists he 
did not receive the 90 day notice which Mr. Barnes sent to him 
on April 12, 1951, and (2) he claims he has been ill during 
the entire 90 day period and his illness has affected his work 
performance. As a result, if his transfer were effected during 
the second 90 day probation period, we could rate him satis- 
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factory, since an unsatisfactory rating must be preceded by an 
appropriate probationary period. | 
S.R.GAMER, 

Chief, Court of Claims Section. 





Exhibit 4, Department of Justice Hearing Exhibit 14 Before 
Appeals Examining Officer, Civil Service Commission, 
Memorandum July 26, 1951, From Kendall M. Barnes to 
John J. McGinty 

Juuy 26, 1951. 
John J. McGinty. | 
Kendall M. Barnes. | 
Performance Rating. | 
Pursuant to the discussion which you had last Friday with 

Mr. Gamer, Mr. Miller and me, this is to advise you that your 

probationary period to bring your work up to a satisfactory 

level is extended for 90 days from the date of this memoran- 
dum. This action is being taken principally because of the 
fact that you were in poor health during most of the original 
90-day period, plus the fact that you stated that you did not 

receive my original memorandum of April 12, 1951. 
The reasons why I consider your work to be unsatisfactory, 

and the steps which you could take to improve it, are set forth 

in my memorandum of April 12, 1951, a copy of which you 
already have. For your convenience, however, an additional 
copy of that memorandum is attached hereto. 
I shall be very glad to discuss any aspect of your work with 
you, and to make any specific suggestions which occur to me as 
to the manner in which it could be improved. However, many 
of these points were discussed specifically at our conference 
last Friday. | 
KENDALL M. Barngs, Attorney. 





Inclosure No. 465953. 


| 
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Exhabit 4, Department of Justice Hearing Exhibit 16 Before 
Appeals Examining Officer, Civil Service Commission, Mem- 
orandum July 27, 1961, From S. R. Gamer, Chief, Court of 
Claims Section, to Assistant Attorney General Holme 
Baldridge : 

JuLy 27, 1951. 


MEMORANDUM FOR MR. HOLMES BALDRIDGE, ASSISTANT 
ATTORNEY GENERAL 


Re: John J. McGinty 


Pursuant to our telephone conversation, attached hereto is 
a copy of the Performance Rating Plan under which the 90 
day notices have been given to Mr. McGinty by Mr. Barnes. 

Mr. Barnes has been Mr. McGinty’s immediate supervisor 
ever since September, 1950, when the first warning notice was 
given by Mr. Barnes and Mr. Clapp and was therefore charged 
by Mr. Clapp with the “initial responsibility for the evalua- 
tion” of his performance (page 2). At rating time this year, 
Mr. Barnes again gave him a warning notice. Asa result, this 
Section gave Mr. McGinty no performance rating since, in such 
cases, no rating can be given until the expiration of the 90 day 
period. At such expiration, Mr. Barnes recommended an “un- 
satisfactory” rating, which I did not approve until I had an 
opportunity to talk to you, as set forth in my memorandum of 
July 23 to you. However, since Mr. McGinty claimed that he 
did not receive the previous 90 day warning, Mr. Barnes gave 
him, in accordance with advice from Mrs. English as to the 
proper procedure in such circumstances, another 90 day warn- 
ing in order to keep the probationary period open. 

No rating has been given to Mr. McGinty as yet. The 90 
day warning given yesterday by Mr. Barnes did not amount 
to anything new. It simply served to maintain the same 
status in which Mr. McGinty has been since September, 1950. 

S. R. GAMER, 
Chief, Court of Claims Section. 
Attachment. 
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Exhibit 4, Department of Justice Hearing Exhibit 16 Before 
Appeals Examining Officer, Civil Service Commission, Memo- 
randum August 20, 1952, From Assistant Attorney General 
Holmes Baldridge to John J. McGinty 


Aucust 20, 1952. 


John J. McGinty—Ct. Claims Section. 
Holmes Baldridge, Assistant Attorney General. 
Change in Assignment. 

This advises you that effective August 25, 1952, you = re- 
assigned from work in the Court of Claims Section for work 
in the Frauds Section. Mr. Gamer will make arrangements 
for reassignment of your present case load in the Court of 
Claims Section. | 

ec: Mrs. English, Mr. Gamer. | 





Exhibit 4, Civil Service Commission’s Exhibit 7 Before Appeals 
Examining Officer, Civil Service Commission, Memo- 
randum July 13, 1950, From Edgar T. Fell to H.G. M orison 


Juiy 13, 1950. 
To: H. G. Morison, Assistant Attorney General. 
From: Edgar T. Fell. 
Subject: John J. McGinty. 


It is now almost a year since Mr. McGinty was transferred 
to the Court of Claims Section, and I wish to advise you that 
I have finally come to the conclusion that he has neither the 
ability nor the resourcefulness and interest necessary for a trial 
attorney in this Section. It is almost impossible to separate 
these factors in discussing the quality of his work. As you 
know, he has certain outside interests and activities, and'the 
time and attention he devotes to these unquestionably affect 
the quality of his work. It is our opinion, however, that even 
in the absence of these activities, he would not be capable of 
trial and appelate work commensurate with his present grade. 

Considering our pressing needs, he is of inconsequential help 
to the Court of Claims Section, and I should appreciate hav- 
ing him removed from my staff and having a vials daaaake than 
substituted who could be of real assistance to us. 
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To illustrate this matter, Mr. McGinty was assigned 18 cases 
by the middle of last August. The bulk of these were cases 
which had been filed in Court some time before, and which 
should have been in a position to,move forward with some 
expedition. In two cases he has closed proof on the record 
taken by the prior attorney; in one case he closed proof with 
a single hearing; in a fourth case he closed proof by filing a 
stipulation of facts. On only two other of the cases has there 
been even a single hearing. Although we cannot state cate- 
gorically that more progress could have been made on the 
other 13 cases (with one exception where Mr. McGinty was 
advised last fall to file a motion to dismiss), our general ex- 
perience indicates that aggressive handling would in all prob- 
ability have resulted in a much greater showing of progress. 
This would indicate that he has taken no action on his cases 
until after outside pressure has been exerted upon him. 

Furthermore, in the preparation of pleadings and other 
similar documents coming through for review, he has shown 
a lack of comprehension of the facts and issues of the cases, 
and a serious inability to express his thoughts. The bulk of his 
work of this type has been wholly lacking in originality, and 
has consistently required close supervision, re-writes, and re- 
visions by his Unit Head and by myself. 

In his discussions with his supervisors, he has shown almost 
@ complete inability to analyze either the facts or the law in the 
cases assigned to him, a woeful ignorance of the most ele- 
mentary principles of evidence and of trial procedure, and a 
complete lack of comprehension of legal research. 

I shall be able to supply you with more specific statements 
of his failures to perform work comparable with that which 
should reasonably be expected of an attorney holding his grade, 
if you desire me to do so. Edgar T. Fell, 


Epear T. Few, 
Noted At Chief, Court of Claims Section. 


*This is not intended as a complete list of the work done by Mr. Mc- 
Ginty. He has of course prepared certain pleadings in his closed cases. 
We have here used hearings as the measure of accomplishment, but do it 
with the qualification that there has been other work, but so minor in 
amount as not to alter the basic point we have made. 
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Exhibit 5, Decision of Chief, Appeals Examining Office, Ci tui 
Service Commission 


Unrrep States Crvin Service CoMMISSION | 
APPEALS EXAMINING OFFICE 

WaAsHINGTON 25, D. C. ! 

DAE: KR:JOH:EAD:mmm. 


APPEAL OF JOHN J. MC GINTY, UNDER SECTION 14 OF THE 
VETERANS’ PREFERENCE ACT OF 1944, AS AMENDED 





Appeal of a removal from the position of Trial Attorney 
(General), GS-12, $8,040 per annum, Department of Justice, 
Washington, D. C., effective July 5, 1953, “due to lack! of 
qualifications to satisfactorily perform the duties of ‘an 
Attorney.” | 

Introduction | 

Mr. McGinty appealed to the Commission by letter | of 
July 10, 1953, and his case was docketed for investigation and 
adjudication. During the Commission’s investigation, copies 
and photostats were secured of pertinent documents in the 
files of the Department of Justice. In addition, affidavits were 
obtained from the appellant and from the following-named 
persons: John W. Adler, Chief, Personnel Branch, Depart- 
ment of Justice; Donald D. Webster, Attorney, Department 
of Justice; Currell Vance, Commissioner, U. S. Court (of 
Claims; Marion T. Bennett, Commissioner, U. S. Court of 
‘Claims; Marie Boardman, Secretary, U. S. Court of Claims; 
J. Ray ‘Thompeon, Jr., Attorney at Law; Wayne A. Roberts, 
Assistant Clerk, U. S. Court of Claims; Albert C. Kornblum, 
Assistant to the General Counsel, Navy Department; Robert 
R. Vann, former Special Assistant to the Attorney General of 
the United States; John F. Baecher, former First Assistant to 
the Assistant Mitorney General of the United States; and Max 
Walls, Attorney at Law. | 

Following completion of the investigation, a hearing was 
held in the Commission on November 9 and 10, 1953, pursuant 
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to the request of the appellant. Mr. McGinty was present at 
the hearing and was represented by Mr. John Mears, Admin- 
istrative Assistant, National Economic Commission, The 
American Legion. The Department of Justice was repre- 
sented by Mr. Donald B. MacGuineas, Assistant Chief, Gen- 
eral Litigation Section. During the hearing, testimony was 
received from the following-named persons: Newell A. Clapp, 
former First Assistant to the Assistant Attorney General of 
the United States; Saul R. Gamer, Chief, Court of Claims Sec- 
tion, Department of Justice; Kendall M. Barnes, Attorney, 
Department of Justice; John B. Miller, Assistant Chief, Court 
of Claims Section, Department of Justice; Donald D. Webster, 
Attorney, Department of Justice; and Mr. MacGuineas. 

The evidence secured during the investigation by the Com- 
mission, the stenographic transcript of the hearing in the Com- 
mission, and all memoranda and correspondence in connection 
with the case have been incorporated into the Commission’s 
appeal file which has been and is presently available for inspec- 
tion by the parties concerned, and all matters therein have been 
duly considered in connection with the adjudication of the 
case. 

ANALYSIS AND FINDINGS 


Mr. McGinty entered on duty with the Department of Jus- 
tice on October 8, 1945, as a Special Attorney in a position 
excepted from the competitive service. He was continuously 
employed in the Department in excepted Attorney positions 
until July 5, 1953, the date of his removal, which is the subject 
of the present appeal. During the hearing in the Commission, 
the representative of the Department of Justice stated that 
the Department desired to preserve the legal position that it 
had taken in a recent Section 14 appeal case (Fred E. Strine) 
that the Veterans’ Preference Act is not applicable to Attorneys 
serving in excepted positions in the Department. The posi- 
tion of the Commission on this matter, which was stated at 
length in the decision on the Strine case, is that the Act is 
applicable to excepted employees, including Attorneys in the 
Department of Justice. Without going into the details of 
the Commission’s position on this matter, it can be stated gen- 
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erally that the Veterans’ Preference Act, by its own wording, 
specifically applies to “the unclassified civil service” and that 
the unclassified civil service has always included excepted em- 
ployees. Therefore, it is found that at the time of the appel- 
lant’s removal, he had completed one year of current continu- 
ous employment in a position excepted from the competitive 
service within the coverage of Section 22.1 of the Civil Service 
Regulations and, accordingly, he was an employee entitled to 
the benefits of the Veterans’ Preference Act. 

The Department of Justice has questioned whether Mr. 
McGinty’s military service was such as to entitle him to vet- 
eran’s preference and to an appeal under Section 14 of the 
Veterans’ Preference Act. The official records of the Adjutant 
General of the Army show that Mr. McGinty was inducted and 
entered on active duty May 14, 1952, and was honorably dis- 
charged August 10, 1943, to accept a Commission. The records 
further show that the appellant was appointed a Second Lieu- 
tenant in the Army of the United States on August 11, 1943, and 
entered on active duty the same date; and that he was relieved 
from active duty December 3, 1943, and separated from the 
service under conditions other than honorable effective Jan- 
uary 21, 1944, by reason of acceptance of his resignation for 
the good of the service. 

The provisions of the Veterans’ Preference Act are applicable 
to those individuals covered by Section 2 of the Act. Section 
2 provides, in part, that the benefits of the Act shall apply to 
veterans who had served on active duty in any branch of 
the armed forces of the United States during any war, and have 
been separated therefrom under honorable conditions. As 
indicated hereinbefore, Mr. McGinty did serve on active duty 
in the Army of the United States from May 14, 1942, to August 
10, 1943, when he was honorably discharged. This period of 
service was such as to entitle him to preference under the Act. 
There is nothing in the Act, nor is any valid reason apparent, 
that a subsequent period of military service terminating under 
conditions other than honorable, operates to withdraw or = 
cel] an individual’s entitlement to preference. Accordingly, it 
is found that at the time of his discharge from the Department 
of Justice, Mr. McGinty was a preference eligible employee 














56a 


within the meaning of Section 14 of the Veterans’ Preference 
Act of 1944, as amended, and as such entitled to the benefits 
of the Section, including the right of appeal to the Civil Serv- 
ice Commission. 

Section 14 of the Veterans’ Preference Act of 1944, as 
amended (5 U. 8. C. A. 863), provides in its material parts as 
follows: 

No permanent or indefinite preference eligible 
shall be discharged * * * except for such cause as will 
promote the efficiency of the service and for reasons 
given in writing, and the person whose discharge * * * 
is sought shall have at least thirty days’ advance written 
notice * * * stating any and all reasons, specifically 
and in detail, for any such proposed action; such pref- 
erence eligible shall be allowed a reasonable time for an- 
swering the same, personally and in writing, and for fur- 
nishing affidavits in support of such answer. * * * 


*+* * 


The Department of Justice proceeded against Mr. McGinty 
in the present case by letter of May 29, 1953, which constituted 
the advance, written notice of proposed adverse action. The 
May 29th notice informed the appellant that he was allowed 
the reasonable time of twenty (20) days in which to answer 
the charges preferred “personally and in writing”. Under date 
of June 17, 1953, Mr. McGinty directed an eight-page type- 
written reply to the Department. His reply was duly con- 
sidered in the employing agency and, by letter of July 1, 1953, 
he was advised of the adverse decision to effect his removal. 
Mr. McGinty was separated from the rolls of the Department 
at the close of business July 5, 1953; hence, he received the 
thirty-day period of advance notice required by the Law and 
Regulations. 

Mr. McGinty contends that the personnel action taken 
against him by the Department of Justice is procedurally de- 
fective in three respects, (1) that the reasons are not stated 
specifically and in detail, (2) that he was denied the right to 
answer the charges personally, and (3) that he was suspended 
during the period of advance notice. 
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The legal requirements as to the notice of proposed action 
containing any and all reasons, specifically and in detail, jis 
met when the reasons are given specifically enough and in 
sufficient detail, that the employee may clearly understand the 
alleged grounds for the proposed action, know the particular 
offenses charged against him, and thus be in a position to sub- 
mit his defense. Federal Personnel Manual, page S 1-29. In 
the recent case of Englehardt v. United States, decided July 
13, 1953, the U. S. Court of Claims made the following state- 
ment with respect to the requirement in Section 14 that a notice 
contain any and all reasons, specifically and in detail: ! 





The manifest purpose of this provision is to afford the 
employee a fair opportunity to oppose his removal, and 
the charges must be considered with the view of deter- 
mining whether plaintiff was informed of the basis of 
the proposed action with sufficient particularity to ap- 
prise him of allegations he must refute or actions ‘A 
must justify. The technical rules of criminal proceed- 
ings are not applicable here, and the facts and circum- 
stances of a particular case are regarded as important in 
such an inquiry. | 


In the case of Mulligan v. Dunlap DCDC (1952), 108 F. 
Supp. 296, the Court resolved the question as to whether a 
notice was specific and in detail by determining that the em- 
ployee concerned fully understood the nature of the charges 
against him. The Court said that the fact that the employee 
did fully understand the charges was indicated by his reply. 

A study of the May 29, 1953, notice in the present case jin 
the light of the provisions of the Federal Personnel Manual, 
the criterion set forth in the Hnglehardt case, and the test alp- 
plied by the Court in the Mulligan case, evidence that it com- 
plies with the legal requirement as to specifically and detail. 
The May 29th notice contains a general paragraph in which 
Mr. McGinty was clearly apprised of the types of deficiencies 
that had been noted in his work. The notice then listed thir- 
teen (13) specific instances or examples of Mr. McGinty’s job 
performance which were alleged to be inadequate. The listing 
or statement of these thirteen instances was done in much detail 
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and consumed over five typewritten pages. In each instance, 
the appellant was specifically informed of the exact name and 
number of the case allegedly handled improperly and he was 
given the clear and unambiguous details and facts as to what 
particular deficiency was charged against him. The fact that 
Mr. McGinty fully understood the charges preferred is evi- 
denced by his lengthy and detailed reply of June 17, 1953. 
In his June 17th reply, the appellant went directly to the 
essential points of the charges and submitted his defenses in a 
highly particularized manner. Certainly, this would not have 
been possible if he had not been given the reasons for the 
action proposed, specifically and in detail. In this connection, 
it is also important to note that Mr. McGinty did not question 
the specificity and detail of the May 29th notice in his June 17th 
reply or at any time prior to his removal from the Department. 

In advancing the contention that the May 29, 1953, notice 
lacked specificity and detail, Mr. McGinty made reference to 
two cases, Deake v. Pace 185 F. 2d 997, and Money v. Anderson 
CADC (11/5/53), 22-LW 2200. These cases have been noted 
and in no manner conflict with the finding that the notice in 
the present case is specific and in detail. The rule in the 
Deake case is substantially the same as that referred to here- 
inbefore from the Federal Personnel Manual, although Deake 
was removed under Section 3 of the Act of December 17, 1942, 
and not Section 14 of the Veterans’ Preference Act. In Deake v. 
Pace, it was stated that the duty to inform and the right to be 
informed are for the manifest purpose of affording the em- 
ployee a fair opportunity to oppose the removal. In the 
Money case, which was a removal under Section 5 USCA 652 
rather than 5 USCA 868, the Court stated that “Charges pre- 
ferred for removal must be specific enough to provide a fair 
opportunity for refutation by the innocent who have no knowl- 
edge of the conduct charged, as well as the guilty who do 
possess such knowledge.” As stated previously herein, Mr. 
McGinty was in no manner prejudiced in preparing his reply 
as the charges preferred in the May 29th notice contained the 
specific and detailed reasons for the action proposed, includ- 
ing names, case numbers, applicable dates and highly particu- 
larized statements of the deficiencies charged. 





59a 


The contention of the appellant that the Department of 
Justice denied him the right to answer the charges “personally” 
is based on statements that he included in the June 17, 1953, 
reply to Warren E. Burger, Assistant Attorney General. At 
one point in his reply, Mr. McGinty stated that “one Attorney” 
in the Department was honest enough to concede that a case 
reassigned to him (McGinty) was a “stinker.” He said that 
he would be glad to supply the name of this Attorney “in a per- 
sonal meeting which I intend to request of you, Mr. Bur- 
ger.” At another point, he stated that he would be glad to 
discuss the matters referred to in charges 8 through 13 after 
Mr. Burger had a chance to check on the things brought to his 
attention in the written reply. In the final paragraph of the 
reply, the appellant stated: “I shall be glad to discuss any or 
all of these cases further with you, in person, and in the event, 
I have overlooked any of the comments you’ve incorporated in) 
your dispatch to me, I will cheerfully comply with your wish 
to advance same to you, either in person or in writing.” | 

The Department of Justice had fully apprised Mr. Mc- 
Ginty of his right to answer “personally and in writing” in 
the last paragraph of the May 29, 1953, notice of proposed) 
adverse action. It was incumbent on the appellant, if he 
desired to personally answer the charges, to make a direct and 
positive request to do so. The indefinite statements by Mr.; 
McGinty in the June 17, 1953, letter of reply fall far short of| 
such a direct and positive request. The appellant’s state- 
ments were of an optional nature, the option being with the 
Department. He first stated that he intended to request a 
personal meeting with Mr. Burger in the future but at no sub-! 
sequent time did he ever make such a request. He then said! 
that he would be glad to discuss the matters further, in per- 
son, which clearly implied an intention to do so only if such! 
action was deemed necessary by the recipient of the letter. 
Moreover, he continued in the same vein and said that if he 
had overlooked any matter covered by the May 29th notice, | 
he would comply with “your wish” to advance same to you, : 
in person, or in writing. The appellant’s own words, “your; 
wish”, conclusively establish the optional nature of his state- 
ment concerning any personal answer to the charges. | 
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The appellant’s contention that he was improperly sus- 
pended during the advance notice, is based on certain words 
contained in a memorandum to Mr. MacGuineas from Mr. W. 
E. Burger, Assistant Attorney General, dated April 27, 1953. 
This memorandum read that “commencing at the close of busi- 
ness, Monday, April 27, you are suspended from your em- 
ployment as an Attorney in the Department of Justice. * * * 
You are placed on annual leave commencing as of Tuesday, 
April 28, to May 25, 1953.” Subsequently, Mr. McGinty’s 
annual leave status was extended by action of the Assistant 
Attorney General, but in doing so, the latter made no men- 
tion of “suspension”. 

It is evident from the foregoing that Mr. McGinty was not 
suspended and that the Department of Justice was entirely 
within its rights in placing him on annual leave. The confusion 
in this connection results from the erroneous use of the word 
“suspended” in Mr. Burger’s memorandum of April 27, 1953. 
A suspension is defined in the Federal Personnel Manual, page 
R 1-12, as a “temporary non-pay status and absence from duty 
required by the appointing authority for disciplinary reasons 
or other reasons pending inquiry.” As Mr. McGinty was on 
annual leave, he was not in a non-pay status and hence, was 
not suspended. Decision B-83881 of the Comptroller General 
of the United States, 28 Comp. Gen. 526, specifically states that 
departments and agencies have the authority to place an em- 
ployee on annual leave in “all situations in which the adminis- 
trative office considers it desirable from an official standpoint 
that the employee not be continued in an active duty status.” 
Moreover, with specific reference to the advance notice period, 
Section 22.2 (C) of the Regulations of the Commission pursu- 
ant to Section 14 of the Veterans’ Preference Act provides that 
an employee shall be retained in an active duty status during 
an advance notice period “except that in any case of a pro- 
posed adverse action the employee may be placed on annual 
leave without his consent where the administrative office does 
not consider it advisable from an official standpoint to retain 
him in an active duty status during the period of advance 
notice.” 
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Closely related to the preceding procedural matters is Mr; 
McGinty’s claim that the notice of proposed adverse action 
should have come from the Deputy Attorney General who is 
in charge of personnel. He pointed out that the May 29, 1953; 
notice of proposed action was signed by Warren E. Burger, As- 
sistant Attorney General, and he alleged that Mr. Burger pos- 
sesses no authority to transmit such a letter as the Deputy 
Attorney General is the only official to whom has been dele- 
gated the right to “hire and fire”. ! 

During the hearing in the Civil Service Commission, the rep- 
resentative of the Department of Justice, Mr. MacGuineas, 
stated that the Assistant Attorney General does have the au- 
thority to issue and sign letters of charges and that the issuance 
and signing of such a letter is not a “hiring or firing” action: 
Furthermore, Mr. MacGuineas added, the Assistant Attorney 
General’s letter of charges to the appellant was ratified by the 
action of the Deputy Attorney General in issuing the final sep- 
aration decision. | 

Consideration of the foregoing indicates no defect in the per- 
sonnel action of the Department. There is no question but 
that the Assistant Attorney General was authorized to prefer 
the charges against Mr. McGinty. The act of issuing such a 
letter is not, in and of itself, a personnel action of removal but 
is merely one of the required procedural steps necessary to 
effect such an action. The appellant has at no time questioned 
the authority of the official who actually effected the discharge 
action and there appears to be no issue in this regard. Under 
the circumstances, it is found that the appellant’s contention 
of lack of authority is without merit. | 

We come now to a consideration of the merits of the discharge 
action taken in the instant case. The appellant contends that 
the discharge action taken against him is “discrimination” as 
he always received “Satisfactory” efficiency ratings and in May, 
1953, the same month in which the charges were preferred 
against him, he received a periodic, within-grade salary in- 
crease. Mr. McGinty also pointed out that one of the pre- 
requisite legal conditions for receiving a periodic, within-grade 
salary increase is that the recipient employee have a current! 
performance rating of “Satisfactory” or better. In this same 


1 
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connection, Mr. McGinty mentioned that he had never received 
a ninety-day prior warning required by Section 6 of the Per- 
formance Rating Act of 1950 which is a prerequisite condition 
to the issuance of an “Unsatisfactory” performance rating. 

The Department of Justice submitted considerable testimony 
explaining the background of Mr. McGinty’s case and the rea- 
sons behind his “Satisfactory” performance rating and his re- 
ceipt of the periodic, within-grade salary increase. It was 
pointed out that as far back as September 7, 1950, Mr. McGinty 
was sent a memorandum by his then supervisor, Mr. Newell A. 
Clapp, advising him that his services were unsatisfactory and 
that he was being placed on probation. In the last efficiency 
rating given the appellant under the law which preceded the 
Performance Rating Act of 1950, which covered the period from 
April 1, 1949, to March 31, 1950, he was rated “Good” with an 
asterisk referring to a note at the bottom of the Form. This 
note read, “This rating of ‘Good’ is given because no lower rat- 
ing is permitted unless prior notice is given the employee. His 
work has not been satisfactory.” 

On April 12, 1951, a memorandum was directed to Mr. Mc- 
Ginty by Mr. Kendall M. Barnes who was then his supervisor. 
This memorandum referred back to the September 7, 1950, 
memorandum by Mr. Clapp and advised the appellant that his 
work was still unsatisfactory and that his probation was con- 
tinued. On July 12, 1951, Mr. Barnes and his superior, Mr. Saul 
R. Gamer, submitted a memorandum to Holmes Baldridge, 
Assistant Attorney General, in which the unsatisfactory nature 
of the appellant’s work was pointed out and recommended that 
he be given an “Unsatisfactory” performance rating. Subse- 
quently, on July 23, 1951, Mr. Gamer directed a memorandum 
to Mr. Baldridge in which he stated that he had discussed the 
matter of his unsatisfactory work with Mr. McGinty but that 
his probationary period would have to be extended as (1) the 
appellant contended he had not received the April 12, 1951, 
warning notice, and (2) he alleges he was in ill health during the 
probationary period. Thereafter, by memorandum of July 26, 
1951, Mr. Barnes informed the appellant of the extension of the 
probationary period due to his unsatisfactory services. 
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During the hearing in the Commission, Mr. Gamer testified | 
that subsequent to July, 1951, he discussed the appellant’s: 
case with Mr. Baldridge many times; that Mr. Baldridge was: 


a relatively new Assistant Attorney General and did not want 


to separate the appellant from the Department if his services | 
could be utilized elsewhere; but that he did assure Mr. Gamer | 
that he would reassign Mr. McGinty out of the Court of Claims | 
Section and that the appellant would be assigned no new work | 
pending such reassignment. Mr. McGinty was reassigned out | 
of the Court of Claims Section for work in the Frauds Section | 


on August 20, 1952. 


Mr. Gamer was asked to explain the reason why Mr. Mc- | 


Ginty received a “Satisfactory” Performance Rating for the 


period ending March 31,1952. He testified that the appellant | 
had received no ratings while he was on probation; that due | 


to Mr. Baldridge’s desire to reassign the appellant the pro- 


bationary periods were allowed to lapse; and that at this time | 
the entire performance rating system changed so that an em- | 
ployee was automatically rated “Satisfactory” unless an “Out-_ 
standing” or “Unsatisfactory” rating was specifically proposed | 


and/or issued. 


Careful examination of the foregoing facts is convincing that | 
although a most unusual situation was permitted to arise in | 
the appellant’s case, there was nothing illegal or improper in | 


effecting his removal on the basis of the May 29, 1953, letter 


of charges. Consideration of the memoranda and the testi- | 
mony relating to Mr. McGinty’s work in the Court of Claims | 


Section leaves no room for dispute that his several official 


supervisors considered him an unsatisfactory employee and | 
took steps to give him the “Unsatisfactory” rating that they | 


considered he deserved. The fact that he did not receive such 


a rating for his job performance in the Court of Claims Section | 


resulted entirely by reason of his reassignment out of that 


Section, which reassignment itself was due to his supervisors’ | 
insistence that he could not perform the work in a satisfactory | 
roanner. Once out of the Court of Claims Section, the pro- | 
bationary periods were allowed to lapse and after receipt of | 
the so-called automatic “Satisfactory” Performance Rating, | 
Mr. McGinty received the periodic, within-grade salary in- | 
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crease. The issuance of a “Satisfactory” Performance Rating 
by such a so-called automatic process and by personnel officials, 
rather than line supervisors, is most unusual and is not 
approved, but it does not have any material effect on the 
present removal case. It is essential to keep in mind that Mr. 
McGinty’s removal was based entirely on his work in the Court 
of Claims Section. Not a single charge related to his work in 
the Frauds Section where he went after his reassignment, and 
in which Section he was located when he received the within- 
grade salary increase. 

There are two methods by which a preference eligible Federal 
employee may be removed due to unsatisfactory job perform- 
ance. Such an employee may be given an “Unsatisfactory” 
Performance Rating under the procedures prescribed by the 
Performance Rating Act of 1950, and, subsequently, removed 
by reason of such “Unsatisfactory” rating. On the other hand, 
the employee may be dismissed by preferring specific charges 
under Section 14 of the Veterans’ Preference Act of 1944, as 
amended. The election as to which method shall be used is 
with the appropriate administrative authority. Itisimportant 
to note in this connection that while certain procedures are 
necessary to insure an “Unsatisfactory” Performance Rating, 
the issuance of such a rating does not effect the removal of the 
employee. The removal of a preference eligible employee with 
an “Unsatisfactory” Performance Rating must still be effected 
under Section 14 of the Veterans’ Preference Act. The proper 
issuance of an “Unsatisfactory” rating merely creates a reason 
for proposing a discharge under Section 14 of the Veterans’ 
Preference Act. The discharge based on such a reason may 
or may not be one that will “promote the efficiency of the 
service” as provided in the Veterans’ Preference Act, depending 
upon the particular circumstances of the individual case. 

In Mr. McGinty’s case the Department did not give him an 
“Unsatisfactory” Performance Rating and there was, there- 
fore, no requirement that he receive the ninety-day prior warn- 
ing period required by Section 6 of the Performance Rating 
Act of 1950. Moreover, the fact that Mr. McGinty was sub- 
sequently given a “Satisfactory” rating by the so-called auto- 
matic process, and that he received a periodic pay increase, did 
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not preclude the Department from proceeding against him on 
the basis of specific charges arising out of his employment in 
the Court of Claims Section. The appellant’s removal was 
not based upon an “Unsatisfactory” Performance Rating but 
upon specific charges of job deficiency. If the weight of the 
evidence establishes that the specific charges preferred are sus- 
tained and that, accordingly, a “cause” for ‘removal exists that 
will “promote the efficiency of the service”, the existence of a 
“Satisfactory” rating would not bar the devearly effected dis; 
missal on charges. Under all of the facts and circumstances in 
the present case, it is found that the Department of Justice was 
fully justified in preferring the specific charges contained in 
the May 29, 1953, notice of proposed action, and that the appel- 
lant’s “Satisfactory” rating for the period ending March 31) 
1952, and his receipt of the periodic, within-grade salary in- 
crease in May, 1953, did not bar his removal on such specifi¢ 
charges. | 

A study of the Commission’s appeal file establishes that it is 
replete with evidence supporting the charges preferred against 
Mr. McGinty. The appellant’s replies or defenses to the vari- 
ous charges have been carefully studied and, with but one 








minor exception, do not refute the charges preferred. The 
single exception is in regard to the first part of Charge 6 in 
which it was stated that Mr. McGinty “failed to appear in 
Court for the oral argument” in the case of Sanders v. United 
States and that the case had to be submitted without argument: 
The facts in evidence establish that the case preceding the; 
Sanders case was completed in less than the requested time and 


that Mr. McGinty was not immediately available. However, 
Mr. John B. Miller who was in the Court at the time and who 
apologized for the absence of the appellant, testified during 
the Commission’s hearing that when Mr. McGinty finally ap- 
peared and the Court was asked if they wanted to hear the 
argument, the Court replied that no further argument was 
wanted, that they had all that was needed. Therefore, in: 
this one minor respect Charge 6 is in error but this has no) 
material effect on the overall matter of the appellant’s removal. 

By and large Mr. McGinty’s replies to the charges consist of 


denials and assertations that the gravamen of each individual | 


1 
| 
| 
1 
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charge, insofar as it pertains to him, is erroneous. The dif- 
ferent testimonies and sworn statements pertaining to the 
charges have been examined and it is found that a preponder- 
ance of the evidence supports the charges against the appel- 
lant. The most important testimonies in support of the 
Department’s case are those of Messrs. Saul R. Gamer and 
Kendall M. Barnes. The testimonies of Messrs. Gamer and 
Barnes cover some sixty pages in the transcript of the hearing 
held in the Commission and contain convincing and positive 
statements in support of the majority of the charges. These 
testimonies have been weighed against and compared with the 
statements of the appellant and the evidence of record referred 
to by the appellant and in every respect it is found that the 
testimonies of the Department’s charges prevail. The weight 
of the evidence shows that not infrequently in regard to the 
specific cases cited in the May 29, 1953 notice, the supervisors 
of the appellant were obliged to spend hours of their own time 
revising or rewriting submissions of Mr. McGinty and that 
certain of his defenses are now based upon such revisions or 
rewrites. 

One other defensive matter stressed by Mr. McGinty war- 
rants particular mention. He contended that officials of the 
Department of Justice intentionally assigned him cases which 
were difficult or impossible to defend. He alleged that this 
was done deliberately for the purpose of prejudicing his em- 
ployment with the Department. He contended that “political 
reasons” were actually behind his removal. These allegations 
have been given most careful attention and are found to be 
wholly unsupported and erroneous. Contrary to the conten- 
tions of the appellant, the evidence in the appeal file indicates 
that he has been treated with exceptional fairness and objec- 
tivity by Departmental officials. Mr. McGinty was in diffi- 
culty by reason of his unsatisfactory job performance as far 
back as September 1950 which should dispose of any allegation 
that the present removal action was based on “political reasons.” 
The appellant was frequently and clearly warned that his job 
performance was not satisfactory and he was given numerous 
opportunities to improve but either failed, or was unable, to do 
so. With respect to the assignment of cases to him, aside from 
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his own allegation, there is not a scintilla of evidence: that 
difficult or impossible cases were assigned him either deliber- 
ately or otherwise. 

In the light of all of the evidence and the foregoing analysis, 
it is found that the discharge of Mr. McGinty was for such 
cause as will promote the efficiency of the service as provided 
in Section 14 of the Veterans’ Preference Act of 1944, as amend- 
ed, and that the personnel action of the Department of Justice 
was not arbitrary, unreasonable or capricious. ! 


| 
i 





Recommendation 


Under all of the facts and circumstances of the case, it! does 
not appear that Mr. McGinty’s rights as a veteran have jbeen 
violated or that there was any injustice in connection with his 
removal from the Department of Justice. Accordingly,| it is 
recommended that no change be made in the personnel ac- 
tion of the Department of Justice effecting the sas of 
Mr. McGinty on July 5, 1953. 

No further appeal from this decision will be entertained _— 
either Mr. McGinty or the Department of Justice, unless it is 
submitted to the Commissioners, U. 8. Civil Service Commis- 
sion, Washington 25, D. C., within seven (7) days after the 
receipt of this decision. Notification of a further appeal 
should be given to this office so that the case file can be trans- 
mitted promptly to the Commissioners. | 

Since there is no further right to a hearing, additional repre- 
sentations should be made in writing and submitted in dupli- 
cate with the appeal to the Commissioners. ! 

E. A. Dunton, 
K. A. DunTon, 
Chief, Appeals Examining Office. 
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Excerpt From Exhibit 7, Brief of John J. McGinty Before 
Civil Service Commission 
Fepruary 26, 1954. 
In the United States Civil Service Commission 


In RE APPEAL OF JOHN J. McGinty 


MEMORANDUM/BRIEF IN SUPPORT OF APPELLANT'S ACTION FOR 
RESTORATION TO DUTY AND BACK SALARY 


Appellant is a Veterans’ Preference eligible and is appealing 
the decision of the Commission’s Appeal Examining Office, 
dated January 26, 1954, in the above-captioned matter. A 
request was timely made to file a brief in the case, and an 
additional 30 days from February 5, 1954 was granted by the 
Commission to submit representations in support of this 
appeal. The facts can be briefly stated. 

On October 8, 1945 appellant entered on duty with the 
Department of Justice as a Special Attorney, and was con- 
tinuously employed therein until the close of business July 5, 
1953, thus satisfying the requirements of completing one year 
of continuous employment in a position excepted from the 
competitive service within the coverage of Section 22.1 of the 
Civil Service Regulations, and accordingly entitled to the bene- 
fits of the Veterans Preference Act of 1944, as amended in 
1947 and 1950. 

During this period of almost eight years appellant always 
received efficiency markings ranging from “Excellent to Satis- 
factory”, and never once received a “poor” or “unsatisfactory” 
rating. During his last assignment of some eleven months 
there never was any complaint or objection voiced with refer- 
ence to the performance of his work, and consequently no 90- 
day warning was ever given that his performance was lacking 
in any essential. In fact, a few weeks prior to the notice of 
proposed adverse action appellant received a periodic with-in 
grade raise in pay predicated upon a “Satisfactory” efficiency 
rating. 


* * * * ata 
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Excerpt From Exhibit 8, Brief of Department of Justice Before 
Civil Service Commission 


Before the Board of Appeals and Review, Civil Series 
Commission 

In RE APPEAL OF JOHN J. McGinty From ADVERSE Decision 
OF THE APPEALS EXAMINING OFFICE 


BRIEF OF THE DEPARTMENT OF JUSTICE 





| 
+ * + * * | 


The assertion in appellant’s brief (p. 1) that during the 
period subsequent to August 20, 1952, when he was assigned to 
work in the Frauds Section of the Civil Division, “there was 
never any complaint or objection voiced with reference to si 
performance of his work” is wholly unsupported by the recor 
As pointed out in the opinion of the Chief of the Appeals 
Examining Office (p. 9), none of the 13 specific charges against 
appellant related to his work in the Fraud Section. Accord- 
ingly, at the hearing counsel for the Department of Justice 
agreed that testimony as to appellant’s work in the Fraud Sec- 
tion would not be a part of the Department’s prima facie case; 
but that since appellant had asserted that his work in the Fraud 
Section was satisfactory, the Department was prepared to offer 
the sworn testimony of the Chief of the Fraud Section that 
appellant’s work in that Section had not been satisfactory (Tr. 
pp. 108-9). In order to avoid having such testimony placed 
in the record, appellant stipulated that: 

* ** no material which they [appellant and his 
counsel] have introduced into the Civil Service record, 
in this case, purporting to show the satisfactory charat- 
ter of Mr. McGinty’s work while he was within the Fraud 
Section is to be deemed as a part of the record in this 
case (Tr., p. 110). ! 

In the light of that stipulation the attorney for the Depart- 
ment withdrew the Chief of the Fraud Section as a witness 
(Tr., p. 111). | 


* 
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Excerpt From Exhibit 9, Counter Memorandum of John J. 
McGinty Before Civil Service Commission 


Aprit 15, 1954. 
In the United States Civil Service Commission 
In RE APPEAL OF JOHN J. McGinty 


COUNTER MEMORANDUM IN OFPOSITION AND CLARIFICATION OF 
CONTENTS OF THE GOVERNMENT BRIEF FILED IN THIS MATTER 


* * * * * 


notion that appellant was on any ‘continuing’ probation, as 
appellee unsuccessfully tried to establish at the hearing on this 
appeal. How then, do we ask, since appellant could not be 
removed for ‘unsatisfactory services’ at that time, can he be 
removed for unsatisfactory performance fifteen months later 
when he again received a “Satisfactory” efficiency rating as of 
March 31, 1953, and was afforded an increment in his salary 
based upon “satisfactory performance” a mere few weeks be- 
fore his employment was illegally terminated? 


+ * * * * 


* * * No charge of any kind relating to appellant’s service, in 
the Fraud’s section, where he was employed for some eleven 
months prior to his unwarranted dismissal, was ever levelled 
at appellant or contained in the so-called ‘letter of charges’ 
dated May 29, 1953, and consequently it necessarily follows 
that there was no complaint or other objection to the quality 
or quantity of appellant’s work during this interim (as was 
initially brought to this Commission’s attention in appellant’s 
appeal papers of July 10, 1953). Had there been any founda- 
tion for charges during appellant’s last assignment dating from 
August, 1952, it is most certain this agency would have un- 
earthed them and preferred them at the time of the May 29 
last writing. 


* * * * * 
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Excerpt From Exhibit 18, Memorandum of Department of | 
Justice Before Civil Service Commission 


Before the Civil Service Commission | 
IN RE APPEAL OF JOHN J. MC GINTY 


MEMORANDUM OF THE DEPARTMENT OF JUSTICE, PRELIMINARY 
STATEMENT 


This memorandum is submitted pursuant to the letter of | 
October 31, 1955, from the Chairman of the Board of Appeals : 
and Review to the Administrative Assistant: Attorney General | 
stating that the Commissioners have decided to grant the re- | 
quest of Mr. McGinty for a reopening of his Section 14 Vet- | 
erans’ Preference Act Appeal and affording the Department 
as well as Mr. McGinty an opportunity to submit “such final | 
representations as it may desire in support of its contentions in | 


the case.” | 


* % x * * 
! 


In connection with his Ward v. Anderson contention, Mr. | 
McGinty in his request for reconsideration states that no charge | 
was preferred against him with respect to his services in the | 
Frauds Section of the Civil Division (where he was employed | 
for 11 months prior to his dismissal) “and, consequently, it | 
necessarily follows that there were no complaints or other ob- | 
jection to the quality or quantity of appellant’s [Mr. Mc-| 
Ginty’s] work during this interim”, and that charges against. 
him could be based only on his work in the Frauds Section. | 
Mr. McGinty’s assertion that his work in the Frauds Section | 
was satisfactory is not a proper issue in the case and is wholly 
unwarranted in fact anyway, as we show here. | 

1. At the hearing before the Appeals Examiner, he ruled, | 
and counsel for the Department of Justice agreed, that since) 
the specific charges all related Mr. McGinty’s work in the 
Court of Claims Section, testimony as to Mr. McGinty’s work | 
in the Frauds Section would not be a part of the Department’s; 
prima facie case. Counsel stated, however, that since Mr. Mc-, 
Ginty had asserted that his work in the Fraud Section was satis- | 


factory, the Department was prepared to offer the sworn testi-. 
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mony of the Chief of the Frauds Sections that Mr. McGinty’s 
work in that Section had not been satisfactory (Tr. pp. 108-9). 
In order to avoid having such testimony placed in the record, 
Mr. McGinty, and his counsel, Mr. Mears, agreed to withdraw 
the defense that his separation was invalid because the specific 
charges related to his work in the Court of Claims Section 
rather than the Frauds Section. 


* * + + + 


We submit that any issue as to the limitation of the charges 
to Mr. McGinty’s work in the Fraud’s Section and his alleged 
satisfactory work in that section was withdrawn from the case 
and is not open for consideration at this stage. It seems ap- 
parent from their opinions that both the Chief of the Appeals 
Examining Office and the Board of Appeals and Review took 
that position. 

2. Although we have shown that this case does not properly 
involve any issue as to the character of Mr. McGinty’s work 
in the Frauds Section, in view of Mr. McGinty’s persistence 
in injecting that issue and to avoid any possibility that the 
Commissioners might be misled as to the truth in that matter, 
we feel obliged to demonstrate that Mr. McGinty’s work in 
that section was far from satisfactory. 

Attached to this memorandum are affidavits of Mr. Taylor, 
the Chief of the Frauds Section, and Mrs. Shulman, who was 
Mr. McGinty’s secretary when he worked in the Frauds Section. 
These affidavits demonstrate the following: The duties of an 
attorney in the Frauds Section require the same qualifications 
and abilities as are required for an attorney in the Court of 
Claims Section (except that Frauds Section attorneys do not 
customarily make oral presentations to the courts). 

When Mr. McGinty was first transferred to the Frauds Sec- 
tion he was assigned a number of case files for study and neces- 
sary action. Mr. McGinty failed to do this, and in a number 
of instances did not even look at the files. Because of his in- 
ability or unwillingness to perform these assignments, Mr. 
McGinty was assigned to what was little more than a clerical 
record-keeping job. He fell down on even this job and turned 
it over to his secretary without adequate instructions or super- 
vision. 
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Mr. McGinty did not even spend full-time in his office. 
He customarily arrived an hour or two late for work, resorted’ 
to a ruse to give the impression he was in when he was not, and 
spent a substantial part of his office time on personal matters 
unrelated to his official duties. | 

Accordingly, Mr. McGinty’s assertion that his work in the 
Frauds Section was satisfactory is the opposite of the truth. 


* + + * * 


Excerpt From Exhibit 21, Letter November 22, 1955, From 
John J. McGinty to Philip Young, Chairman, Civil Service 
Commission | 


3670 38TH Street NW., WasHINGTON 16, D.C., 
November 22, 1956. 


Honorable PHitrp Youn, 
Chairman, U.S. Civil Service Commission, 
Washington 26, D.C. 


Re: Appeal of John J. McGinty 
File BAR: JGC:mfh 


My Dear CHAIRMAN YounG: A letter together with a copy 
of the “final representations” of the Department was received 
yesterday, authorizing my comments on same. | 


* * * * * | 


As will be recalled, Appellant during his eight years at Jus+ 
tice always received efficiency markings from his superiors 
ranging from “Excellent to Satisfactory, or better” (the last 
one approved by his then chief, Marvin Taylor, whereby he 
received an in-grade salary promotion just six days before the 
notice of proposed adverse action against him) and since no 

“charges” (or even mention, for that matter) were filed relative 
to this last assignment—and no reference or objection voiced 
or stated as to appellant’s work between the last two efficiency 
ratings received by him, there is no basis for valid or proper 
charges to warrant the incredible and unwarranted separation 
in this instance. oA 





* 











74a 


Excerpt from Exhibit 23, Certification of Military Service 
Record of John J. McGinty 


UNITED STATES OF AMERICA 
DEPARTMENT OF THE ARMY 


WasHINGTON, 30 September, 1953. 

I hereby certify that the official records in the custody of 
The Adjutant General of the Army show that John J. McGinty, 
service number 33 190 290, was inducted and entered on active 
duty 14 May 1942 at Fort Myer, Virginia; honorably dis- 
charged 10 August 1943 at Fort Washington, Maryland, to 
accept a commission; appointed second lieutenant, Army of 
the United States, 11 August 1948; accepted and entered on 
active duty the~Same date, and was assigned service number 
O1 003 789; was relieved from active duty 3 December 1943 
at Eglin Field, Florida, and was separated from the service 
under conditions other than honorable effective 21 January 
1944, by reason OF acceptance of Mis resignation tor the good 
of the service. 

Wm. E. Bergin, 

Wo. E. Bercin, 

Major General, USA, 
The Adjutant General. 


+ * * * * 


Excerpt From Exhibit 24, Transcript of Proceedings Before 
Air Force Discharge Review Board, June 24, 1953, and 
Attachments Thereto 


The Air Force Discharge Review Board met at Washington, 
D. C., 1035 hours, 24 June 1953, pursuant to the attached 
orders, under the provisions of Sec. 301, PL 346, 78th Con- 
gress, approved 22 June 1944. 


* * +* * * 
Recorper. The Air Force Discharge Review Board is ready 


to proceed with the case of former 2d Lieutenant John J. Me- 
Ginty, O-1003789, who is present and represented by counsel, 


75a | 
Mr. Horace T. Jones, and co-counsel, Mr. C. N. Florence of | 
The American Legion. 
The applicant was relieved from active duty and discharged | 
from the service on 3 December 1943, under the provisions of | 
AR 605-275 (acceptance of resignation for the good of the: 
service). 
Joun J. McGinty, sworn by the Recorder. 


* * * * * 


By Col. Roserts: 


+ = a * s | 
Q. You were drafted? | 
A. Yes, sir. | 

+ * * * * | 

FINDINGS 


After careful consideration of the evidence of record, in-| 
cluding the 20] file in the case, the Board finds: | 

a. That the resignation of the applicant under the provisions | 
of AR 605-275 for the good of the service was accepted in| 
accordance with the regulations in force at the time. | 

b. That no additional evidence of sufficient weight and. 
credibility to warrant reversal of the prior action in this case 
has been adduced before the Air Force Discharge Review 
Board. 





CONCLUSIONS 


| 
! 
| 
| 
| 
| 


The Board recommends that no change be made in the type | 
or nature of separation of the applicant from the service. | 


* * * * * 
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War DEPARTMENT 
SECRETARY OF WAR’S SEPARATION BOARD 


WasHINGTON 25, D. C., 14 March 1944. 
Memorandum for the Adjutant General: 
Subject: Second Lieutenant John Joseph McGinty, O-1003789, 
Army of the United States (AGD). 

The Secretary of War directs: 

That the subject former officer be informed that his appeal 
dated 5 February 1944 for reconsideration of acceptance of 
his resignation for the good of the service has been considered 
with a careful review of the records and prior action is sus- 
tained. 

Wo. Bryden, 
Major General, U. S. Army, 
President. 
R. E. Fras, 
Colonel, A. G. D., 
Recorder. 


Charge: Violation of the 26th Article of War. 

Specification 1: In that John J. McGinty, Lieutenant, Air 
Corps, 51st Base Headquarters, Eglin Field, Florida, did at the 
Officers’ Mess, Eglin Field, Florida, on or about October 7, 1943, 
willfully, wrongfully, and dishonorably manipulate the mech- 
anism within one or more coin-operated amusement machines, 
being the property of the said Officers’ Mess, and did thereby 
cause said machine or machines to “pay” certain sums of money 
of unknown amount, the property of the Officers’ Mess, Eglin 
Field, Florida, which the said John J. McGinty, 2d Lieutenant, 
Air Corps, thereupon removed and appropriated to his own use 
and benefit. 

Specification 2: In that John J. McGinty, 2d Lieutenant, 
Air Force, 51st Base Headquarters, Eglin Field, Florida, did at 
the Officers’ Mess, Eglin Field, Florida, on or about October 7, 
1948, wilfully, wrongfully, and unlawfully damage two coin- 
operated amusement machines, the property of the Officers’ 
Mess, Eglin Field, Florida, by prying the backs off said ma- 
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chines with a screwdriver, thereby breaking certain fittings on 
said machine backs. 

Additional Charge: Violation of the 93rd Article of War. | 

Specification: In that Second Lieutenant John J. McGinty, 
Air Corps, 51st Base Headquarters, Eglin Field, Florida, did 
at the Officers’ Mess, Eglin Field, Florida, on or about October 
7, 1943 feloniously take, steal, and carry away lawful money of 
the United States, of an unknown amount and value, the prop 
erty of the Officers’ Mess, Eglin Field, Florida. 


* * * * * 








Letter, October 24, 1956, From Assistant Attorney General 
George Cochran Doub to Herbert J. Jacobi ! 


Un itep STATES DEPARTMENT OF JUSTICE 


WASHINGTON, D. C. 


| 
| 
| 
| 
| 
| 


OcToBER 24, 1956. | 
GCD: DBM: film 35-16-1832. | 
HERBERT J. JAcoBI, Esquire, 
JACOBI AND JACOBI, 
Suite 970 National Press Building, 
Washington 4, D.C. 


Re: McGinty v. Brownell, C. A. No. 13568 | 


Dear Mr. Jacosi: I am replying to your letter of October 19. 
I request that the following items of the record, in addition 
to those specified in your letter, be printed in a joint appendix. 

Affidavit of Donald B. MacGuineas in support of defendants’ 
motion for summary judgment and the following exhibits at- 
tached thereto: 

1. Exhibit 1. 

2. Exhibit 2. | 

3. Exhibit 3. | 

4. Part of Exhibit 4 consisting of pages I, 2, 3, 21-29 in- 
clusive, 32-40 inclusive, 108-111 inclusive, and attachments 
thereto identified as Department’s Hearing Exhibits 6 through 
16 inclusive, and Commission’s Exhibit 7 (which is a memo- 
randum dated July 13, 1950, to H. G. Morison from Edgar 1 
Fell). 











5. Exhibit 5. 

6. Exhibit 6. 

7. Page 1 of Exhibit 7. 

8. Pages 1 and 11 of Exhibit 8. 

9. Part of Exhibit 9 consisting of the letter of plaintiff to 
the Board of Appeals and Review dated April 15, 1954, and 
pages 1 and 7 of plaintiff’s “Counter Memorandum”. 

10. Pages 1 and 2 of Exhibit 11. 

11. Exhibit 15. 

12. Exhibit 16. 

13. Part of Exhibit 18 consisting of pages 1, 5, 6, 9, 10, and 
the first three paragraphs of page 11 (ending with “truth’’). 

14, Pages 1 and 2 of Exhibit 21. 

15. Exhibit 23. 

16. Part of Exhibit 24 consisting of pages 1, 2, 22, 75, 76, and 
attachments thereto consisting of (a) a memorandum for the 
Adjutant General dated 14 March 1944, signed by Major Gen- 
eral Wm. Bryden and (b) the two pages of specifications of 
charges signed by Major General Arthur B. Scott. 

17. Exhibit 25. 

We shall, of course, pay a pro rata portion of the cost of 


printing this joint appendix. I shall appreciate your giving 
me an opportunity to read the proof on the joint appendix 
before it is finally printed. 

Yours very truly, 


GrorGE CocHRAN Dovus, 
Assistant Attorney General, Civil Division. 
By (S) Paul A. Sweeney, 
Pauu A. SWEENEY, 
Chief, Appellate Section. 
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Letter, November 19, 1956, From Herbert J. Jacobi to Paul A. 
Sweeney, Chief, Appellate Section, Department of Justice | 


JACOBI AND JACOBI 
SUITE 970 NATIONAL PRESS BLDG. 


WASHINGTON 4, November 19, 1956. | 

Pau A. SWEENEY, Esq., | 
Chief, Appellate Section, 
U.S. Department of Justice, Washington 25, D.C. 

(Attn: Donald B. MacGuineas, Esq.) | 


Re Appeal No. 13568, John J. McGinty v. Herbert Brownell, 
Jr., e€ al. 


Sir: I am transmitting herewith three (3) Hitcoratila 
copies of the Brief on Behalf of John J. McGinty, Appellan 
in the above entitled cause, together with one (1) copy of* oF 
appendix in photostat form. 
I duly received your letter of October 24, 1956, —- 
some seventeen (17) additional items to be included in a joint 
appendix. After reviewing the items, I find that item 3 (Ex- 
hibit 3), item 10 (pages 1 and 2 of Exhibit 11), item 11 (Ex- 
hibit 15), item 12 (Exhibit 16) and item 17 (Exhibit 25) are 
all that I believe should be included. The other items, in my 
opinion, are irrelevant and immaterial and are not necessary, 
so far as the Appellant’s argument is concerned. Therefore, 
same are not included in Appellant’s appendix. If you desire 
the same specifically before the Court, you may include same 
as Appellees’ Appendix. | 
Yours very truly, 





' 





Herbert J. Jacobi, 
HERBERT J. JACOBI, | 
Attorney for Appellant. | 


*Appendix under separate cover. 
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For The District of Columbia Circuit 
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JOHN J. McGINTY 


Vs 
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APPEAL FROM THE UNITED STATES DISTRICT CCURT 
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The Appellee Commissioners at tne Civil Service Commission concede 
(Appellees' Appendix 55a, 56a), as indeed they always have conceded through- 
out the past three and one-half years of considering this case, the en- 
titlement of Appellant to the benefits of a Veterans' breference Eligible, 
with all attendant rights and privileges including the iright of appeal 


to the Commission and the Courts relative to his unlawful dismissal fron 


the Department of Justice on July 5, 1953. | 





The Congress of the United States has granted express and exclusive 
statutory jurisdiction to the Civil Service Commission authorizing the 


Commission to promulgate and enforce regulations in administering 





the Veterans’ Preference Act of 1944, as amended. In so doing the Congress 
in that Act specifically provides: 

"The Civil Service Commission is hereby authorized to pro- 

mulgate appropriate rules and regulations for the admini- 


stration and enforcement of the provisions of this chapter." 
(5S U.S.C. 860) 


In the 1956 pocket-part in Title 5 C.F.R. (1949 Ed., Code of Federal 


Regulations) at page 109, under Part 22 dealing with "Appeals of Preference 


Eligibles under the Veterans’ Preference Act of 1944", Sub-part A- General 


Provisions, Section 22.103 (e) states: - 


"Separation under honorable conditions’ means separation 
from active duty in any branch of the armed forces by trans- 
fer to inactive status, transfer to retired status, accept- 
ance of a resignation, or issuance of an honorable discharge." 


Suffice to say Appellant comes within the purview of these provisions. 
(See: Item #4, Appellant's Appendix A.43, A.44) 

In the decision in this Appellant's case (Appellees' App. 55a, 56a) 
the Civil Service Commission, in pertinent part, found as follows: 


“The provisions of the Veterans’ Preference Act are applicable 
to those individuals covered by Section 2 of the Act. Section 2 
provides, in part, that the benefits of the Act shall apply to 
veterans who had served on active duty in any branch of the 
armed forces of the United States during any war, and have 
been separated therefrom under honorable conditions. As in- 
dicated hereinbefore, Mr. McGinty did serve on active duty in 
the Army of the United States from May 14, 1942 to August 10, 
1943, when he was honorably discharged. This period of serv- 
ice was such as to entitle him to preference under the Act *** 


Accordingly, it is found that at the time of his discharge from 
the Department of Justice, Mr. McGinty was a preference eligible 
employee within the meaning of Section 14 of the Veterans Pref- 
erence Act of 1944, as amended, and as such entitled co the bene-~ 
fits of the Section, including the right of appeal to the Civil 
Service Commission." (underscoring added) 

The Chief, Appeals Examining Office of the Commission, the Board of 
Appeals at the Commission, the three Commissioners personally (Appellees 
herein), as well as the District Court upheld Appellant's claim to entitle- 
ment as a preference eligible. The reasons are not apparent for the Justice 


Department’s failure to timely note an appeal from the aforementioned hold- 


ings that Appellant is entitled as a preference eligible to the benefits of 





within 


the Veterans’ Preference Act. (See: Appellant's main brief, pages 4, 5 

(footnote), and 32; also Appellant's App. A.31, A.32) 
In addition to the foregoing, it is respectfully submitted that 

Appellees are estopped to now argue the Veterans’ Preference Act is not 


applicable herein as evidenced by the letter of charges dated May 29, 1953 





wherein Appellees state: "This is a notice of proposed adverse action in 


accordance with Section 14 of the Veterans’ Preference Act of 1944." 


Appellant submits that the course of action selected for his dismissal 


at the outset by Appellees was proper as Appellees welll knew. Appellees 


can not now recant from the course of action it proposed, promulgated and 





affected in the dismissal of Appellant. 


2. 


In the bound volume of 5 C.F.R. (1949 Ed.), under Part 9, designated 


| 


as "Separations, Suspensions and Demotions", embodying the Civil Service 
Commission regulations, Section 9.102 (a) (1) it is stated: 


"No employee, veteran or non-veteran, shall be| separated, 
suspended or demoted except for such cause as|will pro- 
mote the efficiency of the service and for reasons given 
in writing *** If the agency determines that removal or 
other action is warranted, the employee shall! be notified 
in the decision of the "reasons" for the action taken and 


its effective date."' (emphasis added) 
| 





Notwithstanding the above, Counsel for Appellees advised this Court that 


"The regulations of the Civil Service Commission in effect at the time 


Appellant was given notice of the decision to dismiss him (July 1, 1953) %** 
did not require that the notice of decision state the "reasons" therefor, 
and the notice of decision given the Appellant engine with the require- 
ments of those regulations."" (Appellees' brief pp. 8, 12-13.) 

This Appellant reasserts before this Court his entitlement from the 


Department of Justice to a statement of the reasons for the action taken 


in his dismissal letter of the July 1, 1953 date. It jis desirable to 


point out to the Court that the regulations issued by the Commission which 





are applicable to the Lloyd La Follette Act of 1912 (37 Stat. 555) provide 
that the reasons for dismissal be given in the final dismissal letter. It 
would appear to be unnecessary to recall to this Court's attention the fact 
that this Act was enacted into law in 1912, and the Veterans’ Preference 
legislation enacted by Congress in 1944 had for its objective the further 
butressing of the Federal employees’ rights, not to subtract from the 
previously existing rights. We contend that all benefits of the 1912 Act 
inure to employees entitled to the benefits and protection of the Veterans’ 
Preference Act of 1944. Consequently, it follows that the general provisions 
in 5 C.F.R. (1949 Ed), Sec. 9.192 (a) (1) attach to the subsequently en- 
acted Veterans’ Preference Act of 1944, as amended, and are not confined 

to the 1912 Lloyd La Follette statute, both acts covering analagous re- 
moval situations and containing almost identical provisions. It is, there- 
fore, incumbent on us to read the substance of the 1912 Act in pari materia 
with the 1944 Veterans’ Preference statute and its content and conclude 
that valid reasons must be enunciated in the decision of dismissal in 
order to properly separate any Federal empioyee. The fact that the Com- 
mission had not as yet promulgated any exclusive regulation with regard 

to the requirement of "reasons" in the ultimate decision of dismissal 
under the Veterans’ Preference Act section of the regulations until April 
23, 1955 detracts none from a veteran's asserted entitlement in the light 
of existing facts and the general provisions covering such situations in 


the Commission's adopted regulations. 


As the Government pointed out inthe Thomas v. Ward case, #12,438, 


in this Court at page 7 of its brief (96 U.S. App. D.C. 302): ‘Where 
there are two or more laws on the same subject they stand together if 
possible. Here the laws are not absolutely irreconcilable." Such is 
the identical situation in the instant case. The statutes here involved 
are very Similar. Fundamental principles of statutory construction re- 


quire that statutes be construed as harmonizing rather than conflicting 





| 
' 
1 
| 
! 
1 
| 


whenever this is reasonably possible, and a construction established in 


one statute should likewise lend itself to the other. Frost v. Wenie, 





15 U. S. 46, 58; U.S. v. Healey, 160 U.S. 136, at 147; U.S. v. Great- 
house, 166 U.S, 601 at 605; 17S. Ct. 701; 14 L. Ed. 1130 (1897); Para- 
das v. National City Bank, 296 U.S. 497, 503; 56 S. Ct. 349; 80 L. Ed. 351 
(1936). 
Appellant's trial or probationary period esa Civil Service rules 
expired in October, 1946 (after he had been sworn {nj the previous October), 
and the following year, 1947, Exccutive Order No. 9830 (U.S. Code Cong. 
Service 1947, p. i972), was issued. It provides that the "positions named 
in Schedules A and B * * * shall be excepted from the competitive service 
* * *" (Sec. 6.1) Schedule A includes attorneys. 12 FR. £259, 1263.. ‘This 
Court in the Roth v. Brownell case, 215 F. 2d 500, 502 said Order 9830 was 
apparently intended, when it was issued, not to apply to attorneys who like 
Roth, and Appellant here, were already in the competitive service prior to 


1947, and consequently neither Roth (as this Court specifically pointed out 


in the decision) nor Appeilant iicGinty were removed’? from the competitive 





service until 1953. Therefore, since the Civil Service Commission adopted 
regulations under Civil Service Rule 1 (5 C.F.R. Sec. 1.1 (a) and (b) 


(1949 Ed.), pages 30 and 31) stating that: 


| 
1 


"These rules shall apply to all positions in the competitive 
service * * * A competitive status shall mean ja status which 
permits a person to be promoted, transferred, 'reassigned and 
reinstated to positions in the competitive service without 
competitive examination, subject to the conditions prescribed 
by the Civil Service rules and regulations for such non- 
competitive actions." 


This Appellant is entitled to the benefits of all rules of general appli- 
cation promulgated by the Civil Service Commission, and since he has always 
been subject to the rules, regulations and jurisdiction of the Commission 
he should now be deemed entitled to the benefits cherest, Furthermore, 


the very next section in this chapter (Regulations under Civil Service 


Rule 1 Sec. 1.101, Coverage of the Commission's regulations) States: 








“Except as otherwise indicated in the part concerned, the regulations in 


this chapter shall apply to all positions and persons subject to the Civil 


Service rules.” Surely, Appellant fits into these categories. 


36 

The Veterans’ Preference Act under which Appellant was dismissed in 
1953 specifically provides that a veteran shall be served (by the agency) 
with any and all charges, specifically and in detail, at least 30 days 
before discharge. This Court in the Kutcher v. Higley case (235 F. 2d 
505) succinctly stated that the discharge of a Federal employee "must be 
based on a charge preferred in advance."" In our main brief we outlined the 
various instances wherein the Appellees were guilty of levelling ‘new 
charges" at Appellant, none of which ever appeared in the original notice 
of proposed adverse action of May 29, 1953. These "new charges" include 
the derogatory statement letter of June 27, 1953 found in the Civil Service 
Commission file signed by a nuuber of Justice officials, which, from the 
date thereon, shows that it was executed some time prior to the notice of 
dismissal or Appellant's later appeal to the Civil Service Commission; 
then the infamous affidavit of the then head of the Civil Division of the 
Department of Justice which was read into the record at Appellant's Commis- 
sion hearing in November, 1953, and offered as an exhibit therein over 
Appellant's objections and which accused Appellant of violating the Hatch 
Act and sundry akin legislation, knowing the charge to be false (otherwise 
such charge would have found its way into the charges of May, 1953); and 
finally, the additional charges (termed representations") filed against 
this Appellant in November, 1955 @xplicitly excluded two years earlier in 
November, 1953, at the so-called Civil Service Commission hearing) - deal- 
ing with another section of Justice Department, different work, and cover- 
ing a period of time other than that charged in the May 29, 1953 adverse 
action notice. In fact, at the aforementioned "hearing" the Appeals 


Examiner warned and informed the parties that there would be no further 











right with respect to a hearing or to present witnesses or any evidence 
| 


which is available and should be presented during the proceedings at the 





initial level (Appellees' App. 13a). Yet Deputy Attorney General William P. 


26, 1955 (after he 


Rogers, Appellee, demanded another hearing on October 
learned, surreptitiously, of the unanimous decision of the three Civil 


Service Commissioners favoring Appellant and determining that the Depart- 





ment “was not justified'in dismissing Appellant). In ifact, Rogers ‘phoned 
and wrote Commission Chairman Young, also Appellee herein, that he wanted 


| 
counsel MacGuineas to "confer" with the Commission further on the matter 
(with the obvious intent, through collusion and other \devious means, to 

| 
upset this unanimous decision ordering McGinty restored to his position). 


Thus, there are shown to have been repeated violations of the Law and 


Regulations. In fact, the Civil Service Commission violated its own regu- 


lation by permitting new charges to be entered, In passing, it might be 
| 


well to remind the Court that the original unanimous decision of the 3 


Civil Service Commissioners favorable to McGinty was based on the entire 
appeals record with the exceptance of the new charges of November, 1955, 


smugly called "additional representations". 


It is submitted that the only proper procedure an agency can follow 





is to charge an employee in his most recent assignment, or position, if 


it is to validly charge the employee with inefficiency, 


In the instant case, the initially preferred charges dealt with 
| 
Appellant's handling of cases in the Court of Claims section of the Depart- 


ment assigned to him in 1948 and 1949, Appellant objected to such procedure, 


| 
alleging that it was necessary to file charges against |him dealing with 


his most recent position in the Frauds section in order to constitute a 


valid dismissal. Appellant asserted that no charge served on him covered 


this latter period, and that he was rated satisfactory lor better with 


! 


respect to his work in the last assignment. Suddenly realizing its mis- 
| 


take, the Department tried to cure this defect by subsequently filing 
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additional charges relevant to this latter period. This is a violation 
of the law as aforesaid. That, by way of explanation to the Court, is 
the reason Appellant emphasized the fact that during his "last assign- 
ment” in the Frauds section at the Justice Department he never received 
any complaints, objections to his work, reprimands or warning or notice 
of any kind that his work was not satisfactory. It is to be remembered 
that just six (6) days before Appellant received his notice of proposed 
adverse action on charges he received a salary promotion based upon a 


"Satisfactory, or better" efficiency rating, certified to by the Adminis- 





trative Assistant Attorze:y General at the Justice Department covering the 
immediate eighteen (18) months’ period prior thereto which means "that 


all performance requirements of the position have been fully met". 
4. 


The cases cited by Appellees in their brief do not bear out their 
asserted claims. Since it is obviovs that there are serious procedural 
violations found in the proceedings in this case to date, the cases before 
mentioned, which were meant to “explain away" Appellant's contentions 
and arguments and to show “substantial compliance’ by the Appellees here, 
are far afield. For example, in the Williams v. Cravens case, 93 U.S. 
App. D.C. 150; 229 F.2d 33, this Court said: "The situation here is clear- 
ly to be distinguished from such cases as (mentioning the Money, Manning 
and Deak decisions, - relied upon by Appellant, and discussed in our main 
brief at page 18; and Appellant's Appendix at A. 32 and A. 33) where the 
charge was one of dereliction, possibly criminal in character" (emphasis 
added). This Court then merely referrec to the Mulligan v. Andrews case 
(211 F.2d 28) for comparison, and pointed out that in the Mulligan matter 
“the reasons for discharge were not sufficiently related to the original 


charges", - plus the fact, as a reading of that decision will show, that 


"The decision failed to disclose which of the charges contained in the 





notice of proposed adverse action were relied upon for removal; or, in- 


deed, whether removal rested upon any of the charges; * #*# * * Only findings 





upon such charges, specifically identified, can constitute the ‘reasons’ 
required in the adverse decision". As our brief reflects, Appellant's 


situation with reference to the dismissal letters in| both cases is iden- 


tical to Mulligan's. 
The disloyalty and security risk cases cited i. Appellees’ counsel 

are not pertinent. They are not relevant to the present controversy. 

The Cole v. Young, (351 U.S. 536) and Haynes v. Thomas (232 F.2d 519) cases 


' 


cited in this group lend no comfort to Appellees. They are security risk 


cases where the employee prevailed - the Court upholding the Appellants‘ 
claims of impropriety in agreeing that there was a wigtaeton of the em- 
ployee's rights in each instance. This Court, after deciding in favor 

of the employee in the Haynes case, said: "Since Haynes was dismissed 
without observance of the procedures required by the Act under considera- 
tion, he was wrongfully discharged and is entitled to reinstatement * * *'’, 
It seems these cases support Appellant's position in |the instant matter. 


With reference to Appellees’ coments at page 118 of its brief as 





to the cases cited in Appellant's brief at page 26 (i.e. the Taylor, 

H 
Kenny and Armand cases), it might not be amiss to point out that these 
cases hold that a veteran must, actually, be kept on the job and be in 
an active duty status during the statutory advance notice period of at 


least thirty (30) days. A perusal of the records in these cases will 





disclose that in each instance the Solicitor General of the United States 


acting for the Department of Justice in all such matters apparently found 


it inexpedient and unwise to apply for Certiorari to the Supreme Court. 
Yet Counsel for Appellees wishes to impose on this Court that the several 
judges deciding these matters were all wrong and "that these decisions of 
the Court of Claims are erroneous” (Appellees' brief, p. 18). That, we 


feel sure, this Court will not countenance. 
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In the Taylor case, mentioned supra, 131 C. Cls. 387, as the file 
will disclose (C.Cls. #50412) there appears the 14th Civil Service Region 
(of C.S.C.} finding, straightforward and honest, in regard to the veteran 
concerned who had been discharged in violation of his rights with refer- 
ence to the prescribed thirty (30) days active duty notice, in the fol- 
lowing language: 


"From a review of the Act (Sec. 14, Veterans’ Preference 
Act, 5 U.S.C.A. 863) it is obvious that the purpose of 


the law is to protect preference eligibles from arbitrary 
and capricious actions on the part of administrative offi- 


cials. To accomplish this objective the Civil Service 
Commission has deen authorized to make and enforce ap- 
propriate rules and regulations. One of these regula- 


tions specifically provides that a preference eligible 
shall be retained in an active duty status during a re- 
quired thirty day notice period unless one of several 


enumerated conditions exist. (5 C. F. R. 22.2 (c)).* * * 
taking into consideration the purpose of the law, it must 
be concluded that the Commission regulations do not con- 


template that an agency may act on a mere presumption and 


then fail to retain a preference eligible in an active 
duty status. (emphasis and citation supplied) 


The above findings were affirmed by the Civil Service Commission's 
Board of Appeals and Review, - where it was stated that the appeal had 
"been given consideration by the Commissioners" and that it had been 
concluded “that there was a definite violation of the procedural require- 
ments in effecting the removal of Mr. Taylor’. This letter was signed 
under direction of the Commissioners by the Chairman of the Board of 
Appeals and Review, and paragraph 2 thereof makes it clear that it is 
@ decision of the Commissioners. 

These decisions were subsequently reversed when a demand was made 
by the agency concerned to be heard further, and, later, on the basis 
of having "reconsidered the procedural aspect * * * as orally amplified" 
at a subsequent hearing unwarrantedly granted by the Commissioners the 
employee was forced into court. Subsequently this entire matter came 
before the Court of Claims, which, in effect reversed the Commissioners 
with reference to the right previously granted by the Regional Office 


and the Civil Service Commissioners to Mr. Taylor for his back pay 
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covering the 30-day advance notice period, stating that he was entitled to 


the pay for the full thirty days because the agency violated his procedural 





rights under Section 14 of the Veterans’ Secterence Act in this connection. 
The charges leveled against this Appellant, initially, in the let- 
ter of charges of May 29, 1953 were all strictly charges of alleged inef- 
ficiency in the performance of his duties as a lawyed, and are such charges 
as would be considered in evaluating an employee's seetueaaané rating for 
“efficiency and economy in the Federal service" as stated in Section 3 of the 
Performance Rating Act of 1959, 5 U.S.C. Sec. 2002, There is no comparison 
between the instant case and the cases cited by seawiaes which bar appli- 


cation of the 90-day warning under this Act. For example, the case of 


Thomas v. Ward, 225 F.2d 953, is held up as the shining example of why 





Appellant here is not entitled to the protection of the Performance Rating 
Act. However, it is of interest to note that Ward was charged not only 

| 
with inefficiency in jobd performance, but with insubordination, falsifica~- 


tion of records, etc., and "approximately 50% of the charges covered a 
| 
| 
period after the satisfactory rating was given and another 25% covered a 


period within approximately two months prior thereto when the rating was 
in all likelihood being prepared." (Gov't. brief in this case, #12,438, 
at pp. 23 (footnote 21) and 24-25) | 


i 
| 





Pursuant to advice in Appellees’ brief, p. 16,; footnote 7, accusing 


Appellant of falsehood in not being able to get orice of the additional 
charges, still unserved, on Appellant relative to the derogatory document 
of June 27, 1953 and the infamous affidavit filed at the Civil Service 

hearing in November, 1953 accusing this Appellant of desiarton of Federal 


criminal statutes, letters have been sent to the Department of Justice and 


to the Commission requesting copies of same. This does not excuse the 





violations resulting from these documents, and it is significant that 


Appellees’ counsel has not put copies of these two shameful documents into 


the record for the Court to see for themselves. However, as we pointed out 


i 
| 
| 








in our brief, Appellees admit to both of these derelictions. Not even 


Title 18, Chapter 47, Section 1001 under the Criminal Code (USC), - with 
provisions for a $10,000 fine and a 5 year jail sentence, was a sufficient 
deterrent for these Justice officials in 1953 to refrain from their diabolical 
practices. Arbitrary and capricious conduct by these administrative bureau- 
crats reached its zenith in this case. The practices invoked were both sham 
and shameful. 

As to counsel's declination to include all the immaterial and inad- 
missible material and data in a joint appendix to be attached to Appellant's 
brief which counsel for Appellees requested, the Court's attention is di- 
rected to our explanation and reasons found in Appellees’ Appendix at page 
79a. The justiciable issues before this Court, particularly with regard to 
Appellees, deal with the various procedural violations involved in this 
dispute, and to ask Appellant to print, or even for the Appellees to place 
in the record, ex parte statements, unbeknown to Appellant, which were inter- 
office, or inter-departmental, self-serving statements dealing with the 
merits of the case, if allowable at all, is incomprehensible and to say the 
least, improper. It is submitted that all the data and heterogenous mate- 
rial packed in the appendix accompanying Appellees’ brief be deemed imma- 
terial to the issues before this Court and treated accordingly. On the 
other hand, since Appellant is contesting the arbitrary and capricious 
conduct of Appellees this Court has within its purview the availability 
of such matters for investigation even if the merits may become involved 


in order to properly resolve the matter. 


Conclusion 


Exclusive statutory authority hes been vested in the Civil Service 
Commission to decide who are entitled to Veterans’ Preference status. 
The Commission at its three levels of proceedings upheld Appellant's 


entitlement as a preference eligible. The District Court affirmed this 
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finding. However, the Department of Justice Appellees, while not denying 
the Commission's express jurisdiction in the instance, contests the right 
granted to Appellant. Such a claim by the Justice Appellees is, of course, 
without merit. 

From the record it appears the Civil Service Commissioners were 
coerced into revising its unanimous decision in favor of this Appellant 
on October 6, 1955 by the Rogers letter of October 26, 1955, demanding a 
right to "confer" anew with the people at Civil Service headquarters. 

This letter and 'phone call of the Deputy Attorney General to Chairman 
Philip Young at the Commission, together with other tactics of the employ- 
ing agency brought about a reversal of the unanimous decision favorable to 
Appellant. After being belabored by the Department for making a decision 
adverse to it, the Civil Service officials tried to piece together some 
kind of face-saving explanation. They came up with the Hull affidavit 
(Appellant's App. A. 53) which was a conglomeration of mumbo-jumbo double- 
talk, to the effect that, " « * * plaintiff nor the Department had been 
afforded an opportunity to participate in the administrative process", - 
when, as a matter of fact, the porcceedings were all closed on December 8, 
1954, the time wnen the Commission received the Department's "opposition" 
(dated December 7, 1954} to Appellant's appeal papers of October 14, 1954, 
a copy of which went to Justice Department. This explanation, to be sure, 
does not sound reasonable, fair, or logical, since consideration of new 
charges at any time after the original charges were mace is a violation 

of the Law and Regulations. ! 

The arbitrary and capricious aspect of this whole matter is pointed 
up right from the very inception of the adverse action, up to the petulant 
letter of Deputy Rogers of October 26, 1955, and his telephone call to the 
Commission Chairman demanding a further right to confer, and securing the 
questionable, collusive cooperation of Appellee Young to permit the in- 


troduction of "new Charges’ dealing with matters other than those contained 


in the original charges. 








athe 


It is further submitted that the original charges were arbitrary 
and capricious and violate Section 14 as construed by this Court in Money 
v. Anderson, 208 F.2d 34 and Manning v. Stevens, 208 F.2d 827; and the 
Court of Claims in Blackmar v. U.S., 120 Fed. Supp. 408; and that in any 
event such charges are not supported by evidence sufficient to justify 
Appellant's dismissal for the ‘good of the service’. On the contrary, 
Appellant's dismissal was conceived through brash, arbitrary and capricious 
means. See: Knotts v. United States, 121 Fed. Supp. 630. 

In view of the facts herein presented and the law applicable there- 
to, we submit that the judgment of the District Court should be reversed 
and Appellant's Motion for Summary Judgment granted. 


Such action is most earnestly prayed for. 


Respectfully submit 





F. Joseph Donohue 
503 D Street, N. W. 
Washington, D. C. 


John P. Witsil 
1420 New York Avenue, N. W. 
Washington, D. C. 


Attorneys for Appellant 


December 29, 1956. 
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APPELLANT'S PETITION FOR A REHEARING 


BY THE COURT EN BANC WITH ORAL ARGUMENT 


Appellant respectfully petitions the Court for a rehearing before the 
Court en bane with oral argument with reference to this Court's affirmance 
on October 10, 1957, of a District Court decision favorable to Appellees in 
a suit by Appellant for restoration to his position in the Department of 
Justice from which he was illegally separated July 5, 1953, but on a ground 
which in fact is a reversal of the lower court, for the following reasons: 
(1) The decision is in conflict with the true factual situa- 
tion with reference to Appellant's Veterans’ Preference 
eligibility to appeal to the Courts. Appellant is verily 


a Veterans’ Preferenceg eligible in every sense of the 


definition in addition to the interpretation made by the 








sole party authorized by the Veterans‘ Preference 





legislation involved, viz., the Civil Service Com- 
mission, A consideration of the following enumer= 
ated facts by the Court en banc can alone dispel 


and remove the uncertainty and conflict which has 





arisen because of the present state of the matter 
since the decision in this case October 10, 1957.6 
(2) As this Court was informed by letter from the 

General Counsel of the Civil Service Commission 
under date of April 26, 1957, the question is one 
of paramount importance as to whether the; Commis 
sion is the exclusive authority for ruling as to 
whom Veterans' Preference eligibility itiatiesk 
Since the Act specifically authorized only the 
Civil Service Commission to issue rules and regue- 
lations under the Act and to define who it applies 
to, the Chief Law Officer at the Commission stated 


to the Court that their “interest extends beyond 


Mr, McGinty'’s case as the decision will have a 





direct effect on this phase of veteran preference 
throughout the Federal Service." It is quite evi- 
dent that the Civil Service Commission dogs have 
this exclusive authority despite the disagreement 
voiced in the aforementioned decision in this case 
of October 10, 1957. | 
The basis for this request for a reconsideration and rehearing of the 
matter stems from a misunderstanding of the facts relative to a collateral 
matter on which the October 10, 1957 decision sgaseieeaiy hinges and was 
predicated thereon. Appellant was regarded by this court as ineligible to 


Veterans’ Preference provisions of the Veterans’ Preference Act of 1944, 
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as amended; and as a consequence felt that it was unnecessary to consider 
the numerous violations of said Act which are inherent in this Appellant's 
case, The Court did concede, however, that the interference by the Justice 
Department with the Civil Service Commission's processing of the matter was 
“important and serious,"" The true sequence of facts regarding Appellant's 


military service and separations are unravelled in the following lines. 


APPELLANT IS A VETERANS' PREFERENCE ELIGIBLE IN EVERY SENSE OF 

THE DEFINITION OF A VETERANS’ PREFERENCE ELIGIBLE ENTITLED 

TO THE PROTECTION AFFORDED BY THIS COURT 

On August 10, 19§3, Appellant was honorably discharged as an enlisted 
man at Fort tate eae Bae, and given an Honorable Discharge, W.D.A.G.0. 
Form No. 55. Appellant's character rating appearing thereon was excellent 
(Ex, 1), That evening he came to Washington, D.C., donned civilian clothes, 
and enjoyed civilian status until he returned to Fort Washington, where, 
on the following day, August 11, 1943, he was awarded his bars as a graduate 
of the coveted Adjutant General's Officer Candidate School, and became a 
Commissioned Officer in the Army of the United States. 

Subsequently, on the day of graduation Appellant was ordered, subject 
to a ten-day delay, to report to the Commanding Officer at Eglin Field, 
Florida, Arriving at this Florida base at the prescribed time, he was as- 
signed to Military Intelligence work, claims tasks and courtemartial duties. 
In said capacities he served in the Air Force Proving Ground Command Head- 
quarters until he was approached at his desk in said Headquarters, by one 
Captain Stanley I, Meadows of Base Personnel, on November 27, 1943, and 
infomed that he was a lucky guy that he was being granted permission to 


return to civilian life, Captain Meadows confided that Special Orders 


were then being cut to return him "to an inactive status," and that his 








separation forms designated for "Convenience of (the) Goverment” were being 
esti effective "3 DECEMBER 1943" (Ex, 2), Poignant events occurring 
during the preceding three months are outlined in footnote #2 below. 
Appellant was paid in full up and through — 3, 1943 ( and not 
one day more) and on that date reverted to a civilian status devoid of any 
further connection with the Military or its Susteticktont In TOTH vs 


QUARLES, 350 U.S. 1, at page 28, the United States Supreme Court at the 





October 1955 term, held that in such circumstances the military "power ceases 
when the service man becomes a civilian." Findings to the same effect are 


found as far back as 1848 in 8 Op. Atty. Gen. 328,332 ‘and by Attorney General 
Palmer in 1919 in 31 Op. Atty. Gen. 521, 529. 


Almost two months later, under date of Janbieey. al, 1944, Appellant 
received a simple statement in a letter from the War tlepartment that his 
resignation for the ‘good of the service’ was accepted. Appellant dis- 
missed any consideration of this untimely missive; and under date of April 26, 
1944, again received notice that the ‘cause of separation’ in his case was 


(quote) "Convenience of Government," requesting that he retain one copy of 





W.D.A.G.0. Form No. 53, Report of Separation, and "signature be placed 
on copy marked ‘Insurance Notice’, to be forwarded sas es Veterans* Admin- 
istration, Washington, D. C." (Ex. 3). These were the only two forms of 
discharge ("Honorable Discharge", Form No, 55, and Report of Separation 
for "Convenience of Government", W.D.A.G.O. Form No. 53) which Appellant 


ever received, If Appellant's separation was ‘other than honorable’ the 


Army Regulations A.R. 605-275(d), provide that "the officer will be furnished 





1/ 

~ There was no occasion heretofore to put this Exhibit #2 (Separation 

for ‘Convenience of Government!) into the Court's record, as this eligibil- 
ity was initially established at all levels of the Civil Service Commission 
proceedings, and was affirmed by Judge Tamm in the District Court hearing. 
However, since this Court sees fit to make preference eligibility a main 
contention, it is expedient to offer the "Convenience of Government" ex- 
hibit to inform the Court of the facts of cal true entitlement to 


Veterans* Preference eligibility. 


2/ 

Prior to the "preceding three months" mentioned s supra, Appellant was em= 
ployed by the Naval Affairs Committee of Congress doing legal work and in- 
vestigating War Contracts for the Government, in May of 1942, when after one 

(continued on page 5) 








a Discharge Certificate (D.A. AGO Form 399)." Appellant has never received 
such a form, ~- nor does it appear that any claim has ever been made that 
he did, 

In the end of November, 1943, when Appellant received word that he 
was to be discharged from military service upon issuance of his Special 
Orders (No. 298), which preceded his *Convenience of Government’ discharge, 
he knew that he would proceed "(WP) 1 Dec 43, to his home, Olyphant, Pa, so 
as to arrive there not later than 3 Dec 43, on which date he will revert 
to an inactive status," and that he would terminate his active duty tour 
and be firmly mustered out of the military service on December 3, 1943. 

In this regard, AR. 615-360 provides that: "The discharge of an individual 
takes effect on the date of notice to him of his discharge." Therefore, 
beyond the December, 1943 date Appellant was a free agent, a full-fledged 


civilian and the military service had no jurisdiction over him to mete out 


2/ (continued from page 4) enforced exemption from military service he 
refused further exemptions and elected to go into the military as a "buck 
private"--thinking that "water would seek its own level" and with his backe 
ground of experience and education he would fare well. He didn't. He stayed 
a buck private for eleven months, assigned to an auto pool as a mechanic. 
However, during that eleven months he advanced to clerical duties and courts 
martial work, Later, became a non-commissioned officer after months of vir- 
tual slave-labor building up the Camp at Aberdeen Proving Ground, Maryland. 
He was then selected for Officer Candidate School where he graduated with 
distinction and "excellent" commendations. He went to Eglin Field, Florida, 
on or about August 21, 1943, After a six-week stint there the slot machines 
in the Officers’ Club were manipulated, and coins from one machine were 
taken by "person or persons” unknown. Appellant, not knowing of the "tripping" 
of this slot machine, returned to the club one night in early October, 1943, 
from attending the base movies, and although not a gambler, or partaker of 
even a drink of beer, he casually dropped a nickel in the nickel slot machine. 
It didn't pay off when the three bars showed up indicating the Jack-Pot. 
The officer-of-the-day standing by suggested that he report the failure to 
the club office, which he did, giving his name, rank, and B.0.Q. address. 
Some five days later he found himself conferring with two of his fellow 
officers as to whether he was the culprit, Emphatically denying any con- 
nection with the matter, no further word was had until the last day of 
October, 1943, when he was informally handed charges anent the rifling of 
the slot machine, and was informed he was to be restricted to the area and 
was technically in ‘arrest of quarters' -= although he went off to the Of- 
ficers' Club every day for breakfast, lunch and dinner with the other of- 
ficers of the Command. For a period of some five or more days two young 
officers who were appointed to confer with Appellant and represent him, if 
necessary, in any trial (neither of whom was a lawyer, and one had a little 
law school work).visited him five and six hours a day trying to get him to 
resign, To quiet the controversy, He steadfastly refused, maintaining his 
(continued on page 6) 





any penalty, punishment or ati of his then acquired rights and stand- 
ing, See Toth vs. Quarles, supra. AR 635-5 of the! ‘Army Regulations at 

page 2 (top) succinctly states that "Separation is effected upon the pre= 
scribed date (of dismissal papers) ***--rather than the date upon which orders 
are issued or documents prepared, and each separation document will bear the 
effective date of separation," At page 4 this lay! Regslatton goes on 

to say, item 5, that temporary Amny of the United States Appointments 

(AUS = as Appellant received here) “will be terminated upon release from active 
duty", Appellant was released from active duty as of December 3, 1943 

(Ex, 2). Appellant was not carried on the rolls of the Amy into 1944, nor 


was he ever paid a cent covering any period beyond the 3 December 1943 date 


when he was finally separated (for'Convenience of Government") from Amy 





custody and jurisdiction over him of any kind or description, 


2/ (continued from page 5) innocence in the matter, until the afternoon 
‘Of November 5, 1943 he signed some kind of paper which said was a resigna- 
tion. He was by this time not rational, what with the officers there 
threatening him with a stiff court-martial sentence ‘and imprisonment in 
a Federal penitentiary, loss of his right to practide in New York State, 
where he became a member of the bar--on top of the facts that his father 
was dying in his native home-town (he did die two months later) and his 
wife whom he married five days before he entered military service was dying 
of digitalis poisoning in a Philadelphia hospital (as a result of treat~ 
ment by a heart specialist who administered overdoses of same) being kept 
alive by intravenous feedings, This act was not a voluntary one. As a 
result thereof Appellant was not allowed to go to movies or dances, Then 
on or about November 10, 1943, the Base held a big dance for its officers 
at the Officers’ Club, an affair the Appellant did not attend, and was not 
eligible to attend, At this dance, it developed, the coins taken from the 
slot machines were returned to the Club office in a handkerchief containing 
a note or writing that three other people admit the machine manipulation 
and that it was just done for a prank or as a lark (this was all confided 
to Appellant at his headquarter's desk by one Captain Smith, Assistant 
Provost Marshal of the base, about ten days thereafter), Appellant was 
summarily returned to duty status right after the dance in question. All 
bans were lifted, he resumed socializing and engaging in athletics and 
exercising with the other officers, and for all intents and purposes the 
incident was forgotten, This Provost Marshal officer remarked: ‘Mac, - 
you are too good a guy to take this rap. Go and see! the Commanding General." 
This was done, and Appellant requested a transfer out of Eglin Field, 
stating he would be glad to go right straight to the| fighting front in 
Japan. However, nothing more came of the matter and Appellant returned to 
his Headuqarters' desk until he was approached by Captain Meadows of person=- 
nel who confided to him his good fortune in being severed from active mil- 
itary duty. His separation for "Convenience of Government" followed, and 
(continued on page 7) 
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Now just what is the significance of a separation or military dis- 
charge for "Convenience of Govermment'"'? This is answered in the accompany- 
x ing chart, commencing in the upper left hand corner (circled and under- 
= scored), which was prepared in the Pentagon by the War Department. The 


Department of Defense, more commonly known as the War Department, is not 


= only the expert in this field but is the sole authority and source of all 
valid definitions and interpretations dealing with the military (see Ex. 4). 
"Convenience of Government" separations then are honorabie and entitle 
the former serviceman to all the benefits involved, The Chart speaks for 
Ms itself, 
a II 
= THE CIVIL SERVICE COMMISSION HAS EXCLUSIVE RIGHT TO PROMULGATE 
RULES AND REGULATIONS FOR THE ENFORCEMENT AND ADMINISTRATION OF 
THE VETERANS' PREFERENCE ACT AND AS AN ADJUNCT THERETO TO DETERMINE 
sh WHO IS A PREFERENCE ELIGIBLE. 
Traditionally, the Civil Service Commission alone made the interpre- 
ye 
» tations under the Veterans' Preference Legislation of 1944. This exclusive 
o 2/ {continued from page 6) he was returned to a civilian status, These 
series of events no doubt served to vitiate and vacate the so-called resigna 
tion for the good of the service, Upon his return to Washington, subsequent 
= . 


to his return to Civilian life (i.e., subsequent to December 3, 1943) he 
wrote to the Adjutant General of the Army and bared this whole sordid mess - 
and requested reappointment, This undoubtedly opened an investigation and 
brought the questionable resignation out in the open again. Appellant has 
- lived an exemplary life both before and after military service, He has 
never been indicted, convicted, or sentenced to even one day in jail -- nor 
has he been incarcerated in any jail cell or like institution, except (1) 
taken in tow for inadvertently driving into an intersection just as an 
amber light flicked on; and (2) while defending himself when struck from 


1 


* behind by an inebriate in St. Paul, Minnesota, and was released in a few hours 
“ with the police blotter stating:=- "Charges dismissed, Lack of sufficient 
: evidence,” Each of these mishaps occurred some twenty years ago, or more, 


Appellant has, for the past dozen years particularly, been prominently active 
with civic, Legion, educational and other veterans' services in behalf of 
his fellow man on local, state and national levels, 
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jurisdiction was conferred on the Commission by the very words of the Act 
itself, With relation to this Veterans' Enactment this Court pointed out 

in KIRKPATRICK ve GRAY, 198 F.2d 533, at page 534, that "Section 11, of 

the Veterans’ Preference Act, 58 STAT, 390, 5 UsS.CeAe 8 860, provides that 
‘the Civil Service Commission is hereby authorized to promulgate appropriate 
rules and regulations for the administration and entiiceencae of this Act,’ 
Sec 19 of the Act, 58 STAT. 391, 5 U.S.C.A. § 868, provides that ‘It shall 
be the authority and duty of the Civil Service Commission in all cases 

under the classified civil service to make and enforce appropriate rules 

and regulations to carry into full effect the provisions, intent, and 
purpose of this Act ***," Then, the Federal Personnel Manual, page V-1-5, 
provides for the authority in executed form as folio! : "the (civil Service) 


Commission has the administrative responsibility for determining whether a 





person is entitled to Veterans’ Preference, both within and outside the conm- 
petitive service in connection with appeals under Section 14 of the Vet, 
Pref, Act and other Civil Service proceedings." Consequently, the Commission 
alone is invested by federal statute with the power bs declare under what 
circumstances a former serviceman is entitled to Veterans! Preference 
eligibility, It is submitted that the Court was mistaken when it overruled 
the Commission in this regard. Appellant's positionjin any event is further 


bulwarked by the provisions of Federal Personnel Manual, page V-1-14, which 





was also brought to the Courts' attention under date of April 25, 1957 by the 
General Counsel of the Commission, which provides that any serviceman who 
receives an Honorable Discharge is entitled to Veterans' Preference eligi- 
bility and any other subsequent discharges do "not affect the right to 
preference on the basis of honorable separation from a prior period of 
recognizable service,"" As the Chief Law Officer at the Commission informed 
and advised this Court "There is nothing in the Act, = is any valid 


reason apparent, that a subsequent period of military) service terminating 


| 
under conditions other than honorable, operates to withdraw or cancel an 


| 
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individuals entitlement to preference. Accordingly, it is found that at 

the time of his discharge from the Department of Justice, Mr. McGinty was 

a preference eligible employee within the meaning of Section 14 of Veterans’ 
Preference Act of 1944 as amended, and as such is entitled to the benefits 

of the Section, including the right of appeal to the Civil Service Commission," 
It is noteworthy that the Veterans’ Preference Act does not even intimate that 
benefits will be withheld from any ex-servicemen, but on the other hand pro- 
vides positively for one who receives an honorable discharge. The Commis- 
sion always stressed the fact that it would be highly inequitable to deprive 
a once honorably discharged veteran of the sections' benefits if he subse- 
quently was merely charged with some minor dereliction (as in Appellant's 
case here - see footnote Z, page 4) to offset and vitiate a splendid tour of 
duty for some long time past. 

The Veterans' Administration is not the "expert" in the field of 
veterans' eligibility and benefits (as the Court was went to have us 
believe), but on the contrary the Veterans' Administration is charged 
with certain responsibilities under the law which they administer, It is 
their responsibility to determine who qualifies for their benefits, Like- 
wise, Civil Service Commission has the responsibility for the laws which 
they administer and they determine who qualifies for Civil Service benefits, 
The laws administered by each agency are vastly different and are not in 
any sense interlocking or overlapping. Both agencies have determined that 
Appellant meets their requirements for their respective benefits, As an 
example, the Veterans' Administration has determined that one such as 
Appellant qualifies for the educational provisions of the Servicemen's 
Readjustment Act of 1944 (Public Law 346 ~- 78th Congress) (Chapter 268 - 2d 


Aer 
Session), S. 176% Any determination of the Civil Service Commission as to 


37 Since Appellant did as ordered by his former Command's headquarters (Ex. 3) 
in the letter received by him late in April, 1944, containing the copies 
of the "Convenience of Government" discharge (i.e., signed and sent the 
designated copy to Veterans' Administration) he has received G. I. benefits 


Over the ensuing ten year period, After receiving the "Convenience 


(Continued on page 10) 








this Appellant's entitlement under this Act is of no value, The Civil 
Service Commission qualified Appellant for benefits under the Veterans’ 
Preference Act which they administer, Any determination by the Veterans’ 
Administration of Appellant's entitlement to these benefits is likewise 
of no value, ! 

Nevertheless, the Court adopted a definition of the Veterans’ 
Administration under which definition this Appellant is entitled to 
Veterans' Administration benefits and applied that Ree definition to 
deprive Appellant of benefits under laws administered by the Civil Service 
Commission for which Appellant's entitlement had sehail nual been determined 
by the Civil Service Commission, To our way of thinking, this is irrecon- 
cilable and inconsistent. | 

In administration of the Servicemen's Readjustment Act, supra, by 


the Veterans' Administration, it is to be noted that all titles of this 


Act granting the various benefits state: "Any person who served in the 





active military or naval service on or after September 16, 1940, and prior 


to the termination of the present war, and who shall have been discharged 








or released therefrom under conditions other than dishonorable" (emphasis 


1 


added) are entitled to the benefits provided for, In short, despite what 


the Court said in its October 10, 1957 decision, the Veterans' Administra- 





tion does grant benefits to ex-servicemen unless the applicant was dis- 
honorably discharged from military service. Surely there is not even a 


slight pretense that Appellant here ever was dishonorably separated. No 
such claim was ever advanced. 


3/ (continued from page 9) of Government" discharge the Veterans' Admin- 


istration then issued Appellant Eligibility Certificates and he qualified 
for and took courses under the G, I, Bill as follows: (1) Refresher Course 
for lawyers coming out of the service; (2) Federal Taxation; (3) Practicing 
Law Institute training; (4) Dale Carnegie Courses (TWO) - Regular and 
Advanced; (5) Doctor of Juridical Science (S.J.D.) steer work at George 
Washington University Law School, | 


| 
| 
| 


| 
i 
i) 





As we have seen, supra, the Veterans’ Administration authority dates 
back to September 16, 1940 (quoted from the aforementioned Readjustment Act) 
and the Civil Service Commission's authority commences with December 7, 
1941 (Pearl Harbor) giving us two different periods of time of operation. 
Because of the different dates, some veterans can qualify for one and 
not for the other, yet the Court takes one definition to deny Appellant 
his rights under one Act when he qualifies under both, The Congress of 
the United States has granted express and exclusive statutory jurisdiction 
to the Civil Service Commission authorizing the Commission to promulgate 
and enforce regulations in administering the Veterans' Preference Act of 
1944, as amended, and in so doing the Congress said what it meant, and 


meant what it said (5 U.S.C. 860) 


Tit 


THE PROCEEDINGS HAD IN THIS CASE VIOLATED THE MOST FUNDAMENTAL 
TENETS OF THE VETERANS' PREFERENCE ACT AND THE COURT WAS 
ERRONEOUS IN STATING THAT THE BOARD OF APPEALS AND 
REVIEW HELD A FAIR HEARING IN THE INSTANCE 

The arbitrary and prejudicial manner in which this case was handled 
ever since its inception more than four years ago is adequately outlined 
in Appellant's main brief and his Reply Brief filed in these proceedings with 
this Court. For the Court to unqualifiedly say that "the Board of Appeals 


and Review held a fair hearing" is simply an untruth, There never was a 


hearing held by said Board, Rather it was a closed deliberation at which 


Appellant was not permitted to attend. However, at the lower level of the 


Commission's proceedings Appellant was present when deleterious data, ex-parte 
memos, and damaging statements forming no part of the trumped-up charges 

were entered into the Commission record, including the false affidavit of 

the then Assistant Attorney General, Warren E, Burger, charging Appellant 


with violation of a Federal Criminal Statute, Although the content of this 





sworn statement was totally baseless, and the affiant knew that to be a fact, 
it made its way into a consideration of the case to prejudice Appellant's 
position and make him the victim of a series of other arbitrary and capricious 
acts chargeable to Appellees. The hearing examiner at the Commission made 

it plain that nothing was to be introduced except that which dealt with 

the material appearing within the four corners of the (alleged) charges. 
However, this instructionwas violated in numerous whys, not only with the 
introduction of the charge of violating the Hatch Act by Appellant, but a 
damaging letter signed by certain Justice officials \dated June 27, 1953 

(while Appellant was still on duty and on the Justice Department pay-roll) 


found its way surreptitiously into the file of the Commission, although it 





was never offered in evidence nor a copy thereof given to Appellant. 
Strangely, even though this last-mentioned document was recognized and 
descriptively referred to in the proceedings by the Commission time and 
time again over the years, the Commission Appellees under date of January 4, 
1957, informed Counsel for Appellant that there now was no such document 


of that description and date in the file. Appellant’ had referred to it and 


objected to it from time to time, and suddenly its existence becomes a 





mystery. It makes one wonder if there had been tampering with a Government 
official file, As reported to this Court in our Reply Brief last December, 
letters were sent to both the Justice Department and ito the Commission 


requesting copies of these documents, but none have been forthcoming to 
this date. 


It will be recalled that Appellant here never received an unsatis- 
factory efficiency rating in all his years with the Government, and that he 


did receive a salary promotion predicated on a "Satisfactory, or better" 


rating (covering the immediately preceding eighteen months in Justice's 


employ) just six days before he was served with a notice of proposed adverse 


action. The charge was alleged inefficiency in job performance relative to 


cases handled previously in another section of the Department different from 








the secticn and work he was engaged in at the time of the arbitrary and 
illegal dismissal, We have submitted that this within-grade salary increase 


wipes out any alleged prior derelictions and deficiencies with reference to 


said work and the agency is estopped from asserting the baseless charges 
4 


preferred against this Appellant. 

When the three (3) Appellee Civil Cemmissioners unanimously voted 
on October 6, 1955 to restore Appellant to his Justice Department position, 
from which he was illegally separated in July of 1953, they categorically 
stated that the Department of Justice was not justified in effecting 
Appellant's dismissal (see Appellant's Appendix page A-52, et seq.) . When 
Deputy Attorney General Rogers, Appellee herein, learned of the unanimous 
decision favoring McGinty he called by phone the Chairman of the Civil 
Service Commission and unethically and illegally interfered with the processing 
of this case. Donald B. MacGuineas then prepared a letter for Appellee 
Rogers' signature confirming the telephone arrangement and requesting that 
Mr. MacGuineas, representing the Justice Department, be allowed to go over 
to “Confer with the Commission Officials, with a view no doubt to belabor 
the matter (see Rie 5 hereto attached). This is the "interference by the 
Department of Justice with the Civil Service Commission's deliberations" 
which Judge Washington alluded to in the October 10, 1957 decision in 
this case which, admittedly, constitutes "serious and important" allega- 
tions as he intimated--and which again show evidence of the iack of fair 
play by the Justice Appellees and the arbitrary and capricious conduct 
engaged in by these officials to prejudice and discredit Appellant McGinty 
before the Commission, the Courts--and generally. 

As a result of this "interference" the case was thrown open, the 
v. Secretary of Defense, et al, (C.A. No. 2353-55) held that a similar 
raise in pay in that case must be construed, with reference to prior pro- 
ceedings looking to the employee's dismissal, as having been "cancelled 
by the raise even though made by inadvertence". The Government initially 


filed an appeal, but saw the error of its ways and withdrew, thus abandoning 
its appeal, 
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unanimous decision of the Appellee Commissioners in favor of Appellant 
vacated, and "new charges", unserved on Appellant, without the statutory 
prescribed thirty-day advance written notice, filed by the Department in 
defiance of the provisions of the Veterans’ Preference Act, Predicated on 
the entire record AND these "new charges", ee ‘additional repre- 


sentations', the Commissioners, Appellees herein, reversed their previous 


unanimous determination and found against Appellant, Such acts undoubtedly 


violate Appellant's rights, 


CONCLUSION 





Appellant has shown: 


(1) That he received but two separatiors or discharges from the mil- 


itary officials, one an Honorable Discharge asian Enlisted Man, 





W.D.A.G.O, Form No. 55; and Order of Separation as an officer 


and retum to civilian life for "Convenience of (the) Govern- 
ment", which, beyond question of doubt, are separations under 


honorable conditions, 


(2) In any event, the Civil Service Commission has been granted the 





express, sole, and exclusive authority by Congress to decide who 
is a Veterans' Preference eligible under the Veterans' Preference 
Act of 1944, as amended. 
(3) The Government Officials in this case acted in a highly preju- 
dicial and unfair manner by their arbitrary analeadeketons con= 


duct of this case over more than four years of proceedings. 





(4) Appellant's rights under the Veterang Preference Act were 
hampered and violated in such "serious and important" ways by 


the Justice Department's "interference" that anjorder for 





Appellant's restoration to duty with all emoluments, privileges 


and benefits is justified. | 





For these reasons Appellant respectfully asks the Court to vacate 


the judgment and the decision, to reverse the order of the District Court 


and to grant summary judgment in favor of the Appellant. 


Respectfully submitted, 


Herbert J, Jacobi, Attorney for Appellant in the above-entitled 
Appeal, certifies that the foregoing petition for Rehearing is presented 


in good faith and not for delay. 


October 25, 1957 
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READQUAR TERS 
ARMY AIR FORCES PROVING GROUND COMMAND 
RGLIN FIELD, FLORIDA 


26 Aorid 19,4, 


Sn enema, 
Ur. John J. McGinty 


207 S. Valley Avenue 
Olyphant, Pennsylvania. 


Dear Sir: 


Enclosed herewith copies of WD AGO Form Wo. 53, Keport of “eparation, 
pertaining to you. 


It is rejuested thut one copy be retained by you, ana signature be 


placed en copy marked "insurance Notice”, to bs forwarded or wo Veteruns' 
Administration, Yiashington, D. C. 


Yours very truly, 


Captain, Air Corps 
Assistant Adjutant — 
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, | Octoder 26, 1955 Ef FS 


Honorable Philip Young 
Chairman, Civii Service Commission 
Waghington, D. Ce 


Res Joba J, McGinty. 
Dear Mr. Young: SL 


This will cog vagrinan, | telephone call to you earlier 
today in which I made inquiry about a case involving an 
empioyse dismissed about a year ago from the Department 
of Justice, 


if i did not make it cleer, I should like to take a 
this opportenity to clarify how the matter came to our - 
attention. Yesterday a former employee of the Department 
ef Justice, who was also dismissed about a year ago and 
whose dismissal wes sustained on appeal under the Veterans 
Preference Act, stopped into the office of the section 
chief who handles litigation in personnel cases and 

stated that the the rtment of Justice was about to 

be reversed by the Civil Service Commission and that with- 
in a few deys the Civil Service Commission would come out 
with a decision to that effect reinstating John J. ; 
eee Our first reaction was to pay no attention to 
the matter since no notice had been given to the Depart- 
ment of Justice that any reexamination or reconsideration 
of the subject was being given. However, my call te you 
hes confirmed the fact thet some reexamination and recon- 
sideration of this cese hes been given, although we were 
not informed as to the conclusion reached. We had assumed, 
of course, that if this information were known to a former 
empicyee of the Department of Justice, it would be also 
available to the Attorney General, 


Mowever, as we understand the present status of 
the matter, you will advise us when someone from the De- 
pertment of Justice may confer with the Commission on the 
subject. Tentatively, it wuld seem to us desirable to 
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have Mr. Donald B, MacGuineas, who has handled this mat- 
ter from its inception, come over to confer with you. 

will be ivatiabic a% your request and we will await 
further word from you. 


Sincerely, 
WILLIAM P. ROGEPS 











WILLIAM P. ROGERS 
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